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PREFACE

THE origin of this book is that in the year 1930 the

Air Ministry, having been asked to find an English
lawyer who would go to Chicago and deliver a course
of lectures upon English Air Law at the Air Law
Institute, which is located in and affiliated with the
Northwestern University, Chicago, put forward my
name. In due course I went and took part in a
conference in which the law of the air was stated
comparatively—the French and the international law
by Captain Albert Roper, the General Secretary of
the International Commission for Air Navigation; the
American law by Mr. Louis G. Caldwell, Mr. George
B. Logan, Professor Carl Zollmann, and Professor
Fred D. Fagg,. jun.; and the English law (at least,
so I hope) by myself.

In 1931 an invitation to deliver the Tagore Law
Lectures in the University of Calcutta afforded an
opportunity of examining the law of the air in greater
detail, and the obligation which rests upon the Tagore
Law Professor to publish his lectures is now discharged
by the publication of this volume—a task which will
be primarily associated in my memory with much
kindness received and many new friendships made in
Chicago and in India.

In preparing my lectures I received help from several
quarters. Major K. M. Beaumont, D.S.0., of Messrs.
Beaumont & Son, the solicitors to Imperial Airways,
Limited, Captain A. G. Lamplugh, F.R.Ae.S., Under-
writer of the British Aviation Insurance Company,
Limited, Mr. R. L. Megarry, O.B.E., legal adviser to
the Air Ministry, Dr. J. M. Spaight, C.B.E., of the Air
Ministry, and my brother, Mr. W. L. McNair, each
read portions of my manuscript, and gave me much
assistance by their comments upon it. To all of these
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viii PREFACE

gentlemen I give my sincere thanks, but I cannot make
it too clear that the responsibility for the contents of
the volume is mine alone, and that none of them must
be regarded as identified with any views which I have
expressed in it.

Imperial Airways, Limited, as a member of the
International Air Traffic Association, has been so good
as to allow me to print in the Appendices the two sets
of General Conditions which at present govern, and
will for some considerable period in the future govern,
the greater part of European international air transport.

To my friend, Dr. H. C. Gutteridge, K.C., Fellow
of Trinity Hall, I am under a particular debt, for he
has read the whole book in proof. Others who have
been tempted by his unselfishness to avail themselves
of his legal knowledge and judgment in this way, know
how stimulating and profitableis his criticism, and how
reassuring is his approval.

The scope of the volume is indicated in Chapter 1.

A. D. McN.

2, GARDEN Court, TEMPLE.
March, 1932,
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THE LAW OF THE AIR

CHAPTER 1
INTRODUCTORY AND INTERNATIONAL

§ 1. The aim of this volume is to state the aeronautical
law of England. No attempt will be made to examine
other uses of the air and the air space, such as wireless
telegraphy and telephony and broadcasting. Nor would
it be within my scope to deal with the public international
law of aerial navigation if that aspect had not materially
conditioned the rules of English law ; to that extent I
must refer to public international law and to the principal
conventions to which Great Britain is a party.

After disposing of the international aspect in this
chapter, we shall turn to examine English law, and firstly
the rules governing liability for damage done by or from
aircraft. For reasons which will appear, and will, I hope,
be considered adequate, it has been found impossible to
ignore the principles of the common law (including that
obscure maxim cujus est solum, ejus est usque ad coelum
et ad inferos) and to be content with the statutory com-
promise imposed upon the man in the air and the man
on the ground by section 9 of the Air Navigation Act of
1920. A chapter on Jurisdiction in respect of Aircraft
will involve the examination of some principles of the
Conflict of Laws, less happily termed  private inter-
national law.” Then we shall examine the principles
governing the Contract of Carriage by Aircraft, both as
to Goods and as to Passengers, and shall refer to the
General Transport Conditions upon which the leading
British and European air traffic companies at present
carry.
We shall then examine, under the title of ‘‘ Maritime
Analogies, Apparent and Real,” the question how far
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2 THE LAW OF THE AIR

the seductive analogy of the ship automatically applies as
a matter of common law, or has been specifically applied
by statute, to aircraft. We shall then discuss the
Common Law Possessory Lien and Claims for Neces-
saries, Aircraft Charterparties and Insurance, and,
finally, we shall summarize a number of technical
topics which are of more interest to the aviator than
to the lawyer. We shall endeavour to state the law
as it is rather than, as it seems to us, it logically should
be, but there will be occasions upon which that is not
possible, and it will be necessary to look into the future
and hazard a few suggestions.

§ 2. Until after the Great War the only aspects of
aerial navigation which had engaged the serious attention
of English lawyers, and, indeed, of the lawyers of almost
any country, were the rules of public international law
and of the Conflict of Laws which ought to govern it.
Into the controversy which centred upon the question
of sovereignty in the air it is now unnecessary for us to
enter further than to sum up the principal competing
theories. The best guide to that controversy for the
English reader is Professor Hazeltine’s Law of the Air.!

Over the high seas, it was generally admitted that the
air space was free. But as regards the air space over
land, including internal and territorial waters, we may
reduce the competing theories to three, or possibly four.

(1) That the air space is free, subject only to the rights
of States required in the interests of their self-preservation.
This theory, which will always be associated with the
name of its champion, Fauchille, was adopted by the
Institute of International Law in 19o6. It rests mainly
on the argument that the air is physically incapable of
appropriation because it cannot be actually and con-
tinuously occupied. That is substantially the same as
one of the arguments of Grotius in favour of the freedom

! University of London Press (1911). See also the bibliography on
pp. 145-152 of that book and, amongst post-war books, Mukerjea, The
Problems of Aerial Law, Calcutta (1924) ; Zollman, Law of the Air, Milwaukee
(1927); Roper, La Convention Internationale du I3 octobre 1919 portant
Réglémentation de la Navigation Aérienne, Paris (1930); and Lauterpacht,
Private Law Sources and Analogies of International Law (1927), §§ 47, 48.
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of the seas. Sovereignty implies the possibility of occu-
pation, and it was argued that since occupation of the air
1s impossible, there can be no sovereignty in the air.
But sovereignty does not really involve continual presence
any more than private law possession does. A State can
exercise sovereignty over a huge desert, or the summit
of an uninhabitable mountain, if it is in de facto control
and is in a position to suppress internal disorder and repel
external attack. In that sense a State does control the
air space above it.

(2) The second theory was that upon the analogy of the
maritime belt or territorial waters there is over the land and
waters of each State a lower ome of territorial air space
and a higher, and unlimited, zone of free air space.

(3) The third theory was that a State has complete
sovereignty in its superincumbent air space to an unlimited
height, thus applying the cujus est solum maxim in its
crude form.

(4) The fourth theory was the third with the addition
of a servitude of innocent passage for foreign non-military
atrcraft, akin to the right of innocent passage of merchant
ships through territorial waters.

The Great War brought about a realization of the
importance of aerial navigation and of its potential danger
to the subjacent State and its inhabitants. It is therefore
not surprising to find now the almost universal adoption
by international treaty and by national legislation of
the theory of complete sovereignty (number 3 above),
subject to a mutual, carefully safeguarded, and easily
determinable treaty right of free entry and passage for
the non-military aircraft of foreign countries.

§ 3. International Conventions.—Thus the first article
of the Convention for the Regulation of Aerial Naviga-
tion, signed at Paris on October 13, 1919, is as follows :

“ The High Contracting Parties recognize that every Power
has complete sovereignty over the air space above its territory.

“ For the purpose of the present Convention the territory
of a State shall be understood as including the national territory,
both that of the Mother Country and of the Colonies, and the
territorial waters adjacent thereto.”
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To this Convention there are now the following
twenty-nine parties : Australia, Belgium, Bulgaria,
Canada, Chile, Czecho-Slovakia, Denmark, Finland,
France, Great Britain and Northern Ireland, Greece,
Holland, India, Iraq, Irish Free State, Italy, Japan, New
Zealand, Norway, Persia, Poland, Portugal, Roumania,
Saar Territory, Siam, South Africa, Sweden, Uruguay,
Yugoslavia. r)’i‘he United States of America signed but
did not ratify. (The International Commission created
by the Convention is commonly known as *“ CINA ”.)

Again, the first article of the Ibero-American Con-
vention signed at Madrid on November 1, 1926, is in
identical terms. It was signed by twenty-one States, and
has been ratified by the following : Argentine, Costa Rica,
Dominican Republic, Mexico, Salvador, Paraguay, Spain.
(The International Commission created by it is commonly
known as ““ C1ana ”.)

To the same effect is the first article of the Pan-
American Convention relating to Commercial Aviation
signed at Havana on February 20, 1928, which was
signed by twenty-one States, and has been ratified by at
least the following five : Guatemala, Mexico, Nicaragua,
Panama, and the United States of America.

The same principle underlies numerous bilateral con-
ventions, and may be regarded as almost universally
accepted. Even when it is not expressly declared in a
convention, it may safely be assumed that the convention
is based upon it.!

It is true that pacta tertiis nec nocent nec prosunt, but
in view of this overwhelming body of opinion it must
now be acknowledged that the pre-war controversy upon
this important question of theory is closed, and that the

1 A valuable analysis of existing conventions will be found in two contribu-
tions by Dr. Hans Oppikover and M. Salvatore Cacopardo to a volume entitled
Engquinies into the Economic Administrative and Legal Situation of International
Air Nawvigation, published by the League of Nations, 1930, No. C. 339. M. 139,
1930, viii. Among the bilateral treaties of a general character to which Great
Britain is a party may be mentioned the following : one with Switzerland,
dated December g, 1919 ; another with Germany, dated June 29, 1927, Treaty
Series No. 1 (1928) ; and another with Italy, dated May 16, 1931, Cmd. 3892.
There are others, dealing with such matters as Mails, Customs, Direction-~
finding : see Cacopardo, 0p. cit., p. 207. For a list of international agreements
relating to aviation up to January 1, 1930, see Hudson in American ?oumal of
International Law, xxiv. (1930), pp. 161-168.
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principle of complete sovereignty in the air space reigns
supreme. The fact that most States are willing to
exchange a mutual right of entry and passage by treaty
no more derogates from the principle of national
sovereignty than does the admission of foreign ships
to purely national rivers by the Barcelona Convention
of 1921 upon Navigable Waterways of International
Concern.

In the domestic or national sphere the same principle
has been established throughout the world ;! for instance,
the British Air Navigation Act of 1920 recites in its
preamble that

‘“ the full and absolute sovereignty and rightful jurisdiction of
His Majesty extends, and has always extended, over the air
superincumbent on all parts of His Majesty’s dominions and
the territorial waters adjacent thereto.”

As the Paris Convention of 1919 is the direct cause of
the British Air Navigation Act, 1920, we must devote a
very short space to the examination of some of the
provisions of the Convention?2? before we leave the
international sphere and turn to the law of England.
But this is not a treatise upon the public international
law of the air, and we are only interested in the Conven-
tion to the extent of its influence upon English law.3

§ 4. Article 1, quoted above, proclaims the doctrine of
complete national sovereignty in the superincumbent air
space. This article looks in two directions, outwards
and inwards. In the first place, it asserts the primary
right of a State to exclude foreign aircraft from its air
space. In the second place, as we shall see in the later
chapter on Jurisdiction, it establishes the subjection of
aircraft and personnel within national air space to the
sovereignty of the local State.

By article 2

“ each contracting State undertakes in time of peace to accord

freedom of innocent passage above its territory to the aircraft

1 It is said, by Oppikofer, op. cit., at p. 112, that Peru constitutes an exception.
It has proclaimed by decree freedom of aviation at an altitude above 3,000 metres.

? For the text of the Convention, see Appendix A,

* For an analysis of the Convention, see Cacopardo, op. cit., and Roper,
and Mukerjea, ch. iii.
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of the other contracting States, provided that the conditions
laid down in the present Convention are observed.” !

Moreover, in the admission of foreign aircraft the same
article forbids discrimination based upon nationality.
I do not think it does, or is intended to, provide for
‘ national treatment,” that is to say, to require that
foreign aircraft shall be treated in exactly the same way
as national aircraft. Article 5 as amended by a Protocol
of October 27, 1922, prohibits a State, except by a special
and temporary authorization, to admit any aircraft
possessing the nationality of any State which is not a
contracting party, unless it has concluded a special
convention with that State upon the same lines as the
Convention of 1919 and without infringing the rights of
the parties thereto.

Articles 3 and 4 relate to prohibited areas, which a
State may proclaim on the grounds of military reasons
or public safety and from which it may exclude all air-
craft provided that its own private aircraft are comprised
in the prohibition.

Articles 6 to 10 inclusive relate to the registration and
nationality of aircraft. We shall revert to this matter
later in considering the applicability of the analogy of
ships to aircraft. Meanwhile, let us note that the regis-
tration of an aircraft in a State confers the nationality of
that State upon it. Registration is also a condition of
the immunity from certain kinds of action conferred by
section g of the British Act of 1920, but it is not a condi-
tion of the liability to action imposed by the same section.

Articles 11 to 13 inclusive relate to the certificates of
airworthiness which aircraft must have and carry, and
the certificates of competency which the commanding
officer, pilots, engineers and other members of the
operating crew must have and carry. Article 14 requires
a special licence, from the State whose nationality an
aircraft possesses, for the carriage of wireless apparatus.

By article 15, supplementing article 2, “every air-
craft of a contracting State has the right to cross the air

1 Note the importance of compliance with these conditions as a condition
precedent to obtaining the benefit of section 9 of the Act of 1930.
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space of another State without landing,” but it must
follow prescribed routes and may for reasons of general
security be ordered to land. ¢ The establishment of
international airways shall be subject to the consent of
the States flown over,” and the meaning of * airways ”
is controversial.!

Article 16 enables a State, upon the analogy of cabotage,
to exclude foreign aircraft from local traffic for hire, both
as to passengers and as to goods, and article 17 permits
retaliation.

Article 18 exempts foreign aircraft, subject to the
deposit of security, from exemption from detention on
the ground of the infringement of a ‘‘ patent, design or
model.”

Articles 19 to 21 deal with the certificates, log-books,
and other documents, which, somewhat upon the
analogy of ‘“ ship’s papers,” aircraft must carry. Article
22 confers, what indeed common humanity demand,
namely, ‘‘ national treatment ’’ in relation to assistance
in landing. Article 23 applies “ with regard to the
salvage of aircraft at sea the principles of maritime law ”’
and will be discussed later.?

Article 24 makes all public aerodromes in a contracting
State open to the aircraft of all the other parties. By
article 25 each contracting State undertakes to ensure
that all its national aircraft and aircraft flying above its
territory shall comply with certain * Rules as to Lights
and Signals and Rules for Air Traffic,” which are now
embodied in Schedule IV of the British Consolidated
Order in Council.

Articles 26 to 29 inclusive relate to prohibitions of
and restrictions upon the carriage of certain articles
such as explosives, arms, munitions of war, and photo-
graphic apparatus.

Articles 30 to 33 inclusive deal with State aircraft,
prohibiting the passage or landing of military aircraft
over or upon the territory of another Contracting State

1 “ Voies internationales > in the French text, ¢ linee aeree ’ in the Italian.
All the three languages are equally authentic. Upon the controversy, see
Ca’ocgpardo, op. cit., at p. 171.

59.
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without special authorization, requiring special arrange-
ments for the admission of foreign police and customs
aircraft, and granting to all other State aircraft, e.g.
commercial aircraft, the status of private aircraft.
Military aircraft which receive the special authorization
above mentioned receive the privileges of foreign ships
of war.

Article 34 constitutes the International Commission for
Air Navigation, the seat of which is in Paris.!

Amongst the miscellaneous concluding provisions,
there may be mentioned article 37 which refers to the
Permanent Court of International Dispute any dispute
between two or more States as to the interpretation of
the Convention ; article 38, whereby ““ in case of war,
the provisions of the present Convention shall not affect
the freedom of action of the contracting States either as
belligerents or as neutrals ” ; article 40, whereby ‘‘ the
British Dominions and India shall be deemed to be
States for the purpose of the present Convention,” and
the territories and nationals of protected and mandated
territories are assimilated to those of the protecting and
mandatory States. The Convention may be denounced
upon one year’s notice.

Annexes to the Convention deal with the Marking of
Aircraft, Certificates of Airworthiness, Log Books, Rules
as to Lights and Signals and Rules for Air Traffic,
Minimum Qualifications for obtaining Certificates as
Pilots and Navigators, International Aeronautical Maps
and Ground Markings, Collection and Dissemination of
Meteorological Information, and Customs.

§ 5. British Legislation—Turning to British legisla-
tion, the Aerial Navigation Act, 1911, repealed by the Act
of 1920, empowered a Secretary of State *“ for the purpose
of protecting the public from danger ” to prohibit the
navigation of aircraft over any areas prescribed by him.
The immediate cause of this Act was the apprehension
that certain of the more air-minded of the King George’s

. ! This International Union (‘' CiNa ") possesses many features of particular
interest to the international lawyer : see Cacopardo, op. cit., pp. 174-176,
and the work by its secretary, M. AlbertDRoper, already referred to on p. 2.

Tha adAdrace nf tha (Mammissinn ic v~ his a MNane~as. Dimas Dadln
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lieges would demonstrate their loyalty by following his
Coronation Procession in aeroplanes. The Aerial Navi-
gation Act, 1913, repealed by the Act of 1920, extended
the purposes of this power of prescribing forbidden areas
to include the defence or safety of the realm, and autho-
rized firing at aircraft which failed to comply with
regulations on being signalled to do so. In 1919 a
professedly temporary statute, the Air Navigation Act,
1919, repealed by the Act of 1920, empowered a Secretary
of State to make regulations regarding the licensing of
pilots, aircraft and aerodromes, and generally regarding
the carriage by air of passengers and goods; and the
purposes of the Air Council were extended to include
civil air navigation.

The object of the Air Navigation Act of 1920 was
twofold, firstly

“ to make further provision for controlling and regulating the
navigation of aircraft, whether British or foreign, within the
limits of His Majesty’s jurisdiction . . ., and, in the case of
British aircraft, for regulating the navigation thereof both
within such jurisdiction and elsewhere ” ;

and, secondly, to enable effect to be given to the Con-
vention of 1919. These objects it achieves by empowering
His Majesty to make Orders in Council, of which there
have been many, the principal one now in force being
known as the “ Consolidated Order ” and dated December
19, 1923. In the course of this volume we shall have
occasion to examine most of the sections of the Act and
some of the provisions of the Orders in Council, though
the latter deal mainly with technical aeronautical matters
which are not our primary concern. There is, however,
one section of the Act so vital to the question of liability
for damage done by or from aircraft, which is one of the
principal topics dealt with in this volume, that it is
desirable to become familiar with it at once.

Section 9 represents an attempt by the legislature to
put an end to the theoretical controversy on the question
whether mere flight over the land of another constitutes
trespass or nuisance or is legally innocuous, and to
prescribe the conditions in which the owner of aircraft
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can be held liable for damage done by or from his
aircraft. In popular language, it imposes a compromise
to the effect that no action for trespass or nuisance lies
for mere flight at a reasonable height over the property
of another, and on the other hand that, if any material
loss or damage occurs, an absolute liability rests upon
the owner of the aircraft to pay compensation, irre-
spectively of his fault. In precise language, the relevant
part of section g ! is as follows :

“ No action shall lie in respect of trespass or in respect of
nuisance, by reason only of the flight of aircraft over any
property at a height above the ground, which, having regard to
wind, weather, and all the circumstances of the case is reason-
able, or the ordinary incidents of such flight, so long as the
provisions of this Act and any Order made thereunder and of
the Convention are duly complied with ; but where material
damage or loss is caused by an aircraft in flight, taking off, or
landing, or by any person in any such aircraft, or by any article
falling from any such aircraft, to any person or property on
land or water, damages shall be recoverable from the owner of
the aircraft in respect of such damage or loss, without proof
of negligence or intention or other cause of action, as though
the same had been caused by his wilful act, neglect or default,
except where the damage or loss was caused by or contributed
to by the negligence of the person by whom the same was
suffered : . . .”

In the light of these provisions of section 9, some
justification for writing the next two chapters is required,
and it is desirable to give it at once, although it involves
a slight anticipation of the analysis of this section. The
necessity of the ensuing examination of certain common
law principles governing the user and ownership of the
air space, trespass, nuisance and negligence, and strict
liability for dangerous things is imposed by the fact
that the statutory compromise of section g is not universal
and exhaustive in its application. There are certain
aircraft to which, and certain circumstances in which, it
does not apply, so that in those cases we are thrown back
upon common law principles. Moreover, a statute is
but a palimpsest upon the common law, and the tenacity




Chap. 1. INTRODUCTORY AND INTERNATIONAL 11

—the undue tenacity—of the English legal practitioner
and judge to the common law and their reluctance to
admit that their beloved common law has been altered
by the rude hand of the legislature would alone render
necessary the course we are about to take.

§ 6. What then are the cases in which section g does
not apply ? They would seem to be as follows :

(i) the Act of 1920 does not apply to aircraft *“ belong-
ing to or exclusively employed in the service of His
Majesty ”’ (section 18 (1)) ;

(if) when any one of the many provisions of the Act
of 1920 or of any Order made thereunder or of the
Convention of 1919 has not been complied with—a most
formidable condition, as any one who peruses the -Con-
vention, the Act, and the voluminous Orders in Council
will admit—the immunity from actions of trespass or
nuisance ‘“ by reason only of the flight of aircraft over
any property,” etc., ceases to apply ;

(iii) this immunity only applies when the flight takes
place ““ at a height above the ground, which, having regard
to wind, weather and all the circumstances of the case, is
reasonable *’ ;

(iv) there may be other qualifications based upon the
locality of the aircraft ;

(v) the immunity does not apply to aircraft which do
not possess the nationality of a State party to the Con-
vention of 1919 or to a special Convention of the kind
referred to in article 5 of the Convention of 1919 and
which do not hold a special and temporary authorization
under that article.

These limitations upon the effect of section g will be
examined in due course.! Meanwhile the mere mention
of them will suffice to demonstrate the impossibility of
avoiding an examination of the common law principles
lying behind the statute.

One reason, though not the principal reason, why
section 9 was considered necessary was, so it seems to
me, the adoption of the principle of a mutual right of

1 See later, Chapter 4.
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innocent passage for private aircraft by the Convention
of 1919. Great Britain has émperium in its territory and
the superincumbent air space, but the dominium in the
territory is vested in a multitude of landowners. With-
out legislation it was at least possible that the owners and
occupiers of land might have actions for trespass or
nuisance against aviators in flight above their land,
however reasonably conducted the flight might be. At
any rate, there was the possibility of aviators being
embarrassed by actions being brought against them.
The Convention alone would be no defence to such
actions if they should exist at common law, and therefore
legislation was required to place the matter beyond
doubt, though that was not one of the avowed objects
of section g.!

1 Some discussion of the considerations underlying the Act of 1920 will be
found in the Reports of the Civil Aerial Transport Committee, published in
1918 (Cmd. 9218) ; for an early draft of section 9, see p. 38 of that document.



CHAPTER 2

THE COMMON LAW AS TO OWNERSHIP AND USER
OF THE AIR AND THE AIR SPACE. TRESPASS

§ 7. Thetyranny of the maxim cujus est solum, ejus estusque
ad coelum et ad inferos, in England, at any rate, seems to me
to be attributable in part to the traditional respect which
English lawyers, while rejecting the complete corpus juris
civilis, habitually show to what they conceive to be a rule
of Roman law when it happens to accord with their own
ideas, and in part to the grandiloquent manner adopted
by English lawyers, notably Coke and Blackstone, in
exalting the extent and importance of property in land.

In the first place the maxim is not Roman. There
are, however, a few passages of Roman law which may
be quoted as having some relevance upon the user of
the air space.!

(1) The Twelve Tables—The text of the relevant
passage has not survived, but according to Ulpian
(Digest, XLIII. 27. 1, § 8) :

“ Lex duodecim tabularum efficere voluit ut quindecim pedes
altius rami arboris circumcidantur

and, according to Pomponius (Digest, XLIII. 27. 2),

“ Si arbor ex vicini fundo vento inclinata in tuum fundum
sit, ex lege duodecim tabularum de adimenda ea recte agere
potes jus ei non esse ita arborem habere.”

(2) Institutes of Fustinian, II. 1.1:

“Et quidem naturali jure communia sunt omnium haec :
aer et aqua profluens et mare et per hoc litora maris.” 2

1 One of the best accounts of the matter, so Professor Buckland tells me, will
be found in Bonfante, Corso di Diritto Romano, vol. 2. i, La Proprietd (1926),
pp. 220-229. I am indebted to Professor Buckland for drawing my attention
to some of the passages in the Corpus Juris Civilis and some of the glossés
referred to in the following pages.

2 See also Bracton, De Legibus et Consuetudinibus Angliae, Book 1, ch. xii. (5) :
‘“ Naturali vero jure communia sunt omnia haec, aqua profluens, aer et mare,
et littora maris, quasi maris accessoria ’—a borrowing which comes via Azo
(see Bracton and Azo, by Maitland, Selden Society, vol. viii. p. 87).

13
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Aer was, therefore, a res communis, and res communes
or res communes omnium, as they are sometimes called,
form one of the divisions of res extra commercium, that is,
things incapable of private ownership.!

(3) Digest, VIII. 2. 1 pr.:

“ Si intercedat solum publicum vel via publica, neque itineris
actusve neque altius tollendi servitutes impedit; sed immi-
tendi protegendi prohibendi, item fluminum et stillicidiorum
servitutem impedit; quia coelum, quod supra id solum
intercedit, liberum esse debet.”

(4) Digest, VIII. 2. 24 :

“ Cujus aedificium jure superius est, ejus? est in infinito
supra suum aedificium imponere : dum inferiora aedificia non
graviore servitute oneret, quam pati debent.”

(5) Digest, XLIII. 24. 21. 2.

‘ In opere novo, tam soli quam coeli mensura facienda est.”

(6) Digest, XLIII. 24. 22. 4 :

“ Si quis projectum aut stillicidium in sepulchrum immiserit,
etiamsi ipsum monumentum non tangeret, recte cum eo agi,
quod in sepulchro vi aut clam factum sit, quia sepulchri sit
non solum is locus, qui recipiat humationem, sed omne etiam
supra id coelum : eoque nomine etiam sepulchri violati agi

»
posse.

Goudy 3 inclines to the opinion that in Roman law

“ the right of property in the coelum would have sufficed to
prevent air-transit over a man’s ground and interdicts to
prevent it would have been granted had damage been caused
or threatened. The assertion of some recent writers that
because the air, like the sea, is res communis and free to all,
the circulation of air-craft would not have been prevented
by Roman law is, to my mind, based on the erroneous as-
sumption ”’ [that aer and coelum meant the same thing]. ‘It
was the aér—the omnipresent medium, never at rest and in-
capable of appropriation—that was res communis. It was so
because necessary for the life and health of all. But in contrast
with it the coelum was res soli and capable more or less of

1 See comments by M ukerjea, pp. 60~61.

2 Or “‘ei jus.”

3 Two Ancient Bro cards in Essays in Legal History (Oxford University Press,
1913), p. 231.
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appropriation by the owner of the soil. In this sense it was
not so much aér as spatium (or regio) aéris, and it is only in
this sense that it can be understood in the two passages above
cited.! The common use of aér is indeed asserted by many
passages in the Digest, but private ownership of the coelum
is also asserted. 'There is no inconsistency.”

§ 8. It is, however, not until much later than the time
of Justinian that the maxim crystallizes out. It is
believed, subject to what follows as to Jewish law, that
the maxim has not yet been traced to a source earlier
than the Glossa Ordinaria upon the Corpus Furis which
was completed by the Bolognese glossator Accursius.?
That is not equivalent to saying that of a certainty
Accursius was the “ true and first inventor ”” of the
maxim, because the Glossa was a composite document.
But it is said 3 that by the time Accursius had attained
the age of forty-three or forty-four he had produced a
round hundred thousand glosses, and our maxim may very
well have been among them. The passage in the Digest
upon which the gloss is made is the one quoted from
Digest, VIII. 2. 1 pr., and the gloss upon the word
coelum is :

“ Nota.—cujus est solum, ejus debet esse usque ad coelum.”

To the word coelum in the gloss is appended in some
editions of the Digest yet a later gloss :

“ cugus solum ejus coelum.”

Four other glosses deserve mention. Upon Digest,
VIII. 2. 8, there is a gloss :

“ 8i habeo domum, possum eam exaltare usque ad coelum,
si non debeo alii servitutem.”

Upon Digest, XLIII. 24. 21. 2 (quoted above) there is
a gloss :

““ quia coelum quod supra aedes meas est usque ad coelum
liberum esse debet.”

! Namely, the passages (3) and (6) cited above from the Digest. For some
references to Roman Law, see also de Montmorency in Transactions of Grotius
Society, vol. ii. (1918), pp. 61-69. ‘

. It is said that this fact was first pointed out by Guibé, Essai sur la naviga-
tion aérienne en droit interne et en droit international (Paris, 1912).

® For an interesting biographical note upon Accursius by Professor de
Zulueta, see L.Q.R., xivi. (1930), pp. 148-150.

¢ XLIII. 24. 20 in some glossed editions.
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Upon Codex, 111. 34. 8, there are two glosses :

““quod omnis domus praesumitur libera a fundamentis
usque ad coelum, nisi probetur servitus constituta vel prae-
scripta,” and

“videtur ergo quod quodlibet praedium praesumitur
liberum, nisi probetur contrarium, est enim ejus usque ad
coelum, cujus est solum.”

Another possible source of the maxim has been sug-
gested in a note in the Law Quarterly Review in January,
1931.1 It appears that in a starr or Jewish contract,
dated in 1283, relating to the sale of a house in Norwich,
made before a number of Norwich city officials, and
evidently intended to operate under Jewish law, the
parties in defining the rights of an owner used the
expression ‘‘ to the heights of the heavens and to the
depths of the earth.” As a phrase used in Jewish law,
and used to define ownership, it has been traced back as
far as a certain Rabbi Akiba, who died about 70 A.D.,
and it is said that Deuteronomy xxx. 11-14, and Isaiah
vii. 11, contain references to it. Having regard to the
facts (1) that Accursius did not cite or coin the maxim
in connection with the definition of ownership, but in
relation to circumstances preventing the acquisition of
certain servitudes, and (2) that later in English law the
maxim was to be used to describe the extent of ownership,
the particular context in which the Jewish phrase is used
is certainly a matter of interest.

§ 9. How, and precisely when, the maxim effected its
entry into English legal thought and literature I am,
without a longer search than I have at present the time
to make, unable to say. The first mention of it known
to me occurs in the case of Buryv. Pope,? in 1586, a case
of obstruction of light, in which it was held (at a time
when it seems that a claim to a right of light based on
prescription would be defeated by proof of commence-
ment of enjoyment within the time of legal memory)
that a man had a right to build on his own land in such
a manner as to obstruct the lights of his neighbour’s

1 XLVII. (1931), pp. 14~-16.
% Cro. Eliz. 118,
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house which had been in existence for ‘‘ thirty or forty
years.” At the end of the report we find :

“ Nota.—Cujus est solum, ejus est summitas usque ad coelum.
Temp. Ed. 1.”

Whether the maxim was cited as part of the judgment or
was added by the reporter is not clear. So far I have
been unable to discover the source “ Temp. Ed. I.” to
which the reporter is referring or to shed any light upon
the dark interval.l

In English law there does not appear to have been any
systematic attempt by judges or writers to think out the
legal position of the air and the air space, and any one
who seeks to make this attempt now that it has become
of immediate importance to do so is driven to search for
scraps in many different fields—in the law as to the
quantum involved in the ownership of land, as to the
conditions of the actions of trespass and of nuisance,
as to the right to light and the other amenities of pro-
perty in land, and so forth. Across his path is continu-
ally cast the pale shadow of the cujus est solum maxim,?
which, like most maxims and slogans, has merely been
used either to darken counsel or to afford a short cut
and an excuse for not thinking the matter out upon a
basis of principle.

We propose, therefore, in the first place, to examine
some of the principal cases and texts in which this maxim
has been cited, for there is no doubt that it has exerted
a very considerable influence upon the development of
the common law.3

1 It is worth mentioning that Franciscus, the son of Accursius, also a teacher
of law, appears to have come to England in 1274 upon the invitation of Edward I,
who met him at Bologna on his way home from the Holy Land. He was
employed by Edward on various pieces of public business, and seems to have
left England, having secured a pension, in 1281. See Selden, Ad Fletam
Dissertatio, VIII (11) (Ogg’s edition, 1925), p. 145 ; Spence, Equitable Yurisdic-
tion (1846), vol. i. p. 131; Scrutton, Roman Law in England (188s), p. 71.
Maxims are quoted in the early Year Books and even earlier, e.g. by Glanville,
but I have not yet been able to find our maxim in English law earlier than

1586.

2 See Holdsworth, History of English Law, vol. vii. (1925), p. 485.

. ¥ Amongst other discussions of the place of the maxim in private law in the
light of the question of the air may be mentioned Kuhn in American Yournal of
International Law, vol. iv. (1910), pp. 122-128 ; Hazeltine, pp. 5494 ; Spaight,
P. 54 ; Mukerjea, pp. 200-243; Zollmann, pp. 1-29.
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It is convenient to begin with extracts from two classic
text-books. Coke says :!

‘“ And lastly, the earth hath in law a great extent upwards,
not only of water, as hath been said, but of ayre and all other
things even up to heaven ; for cujus est solum, ejus est usque ad
coelum, as is holden 14 H. 8. fo. 12 ; 22 Hen. 6. 59 ; 10E. 4. 14.
Registrum origin. and in other bookes.”

Blackstone,? a faithful follower of Coke, after pointing
out that water is * a species of land,” and that an action
to recover a pool or other piece of water must take the
form of an action to recover * land covered with water,” 3
because ‘‘ water is a moveable wandering thing, and must
of necessity continue common by the law of nature, so
that I can only have a temporary, transient, usufructuary,
property therein,” continues :

“ Land hath also, in its legal signification, an indefinite extent
upwards as well as downwards. Cujus est solum, ejus est usque
ad coelum, is the maxim of the law, upwards ; therefore no
man may erect any building, or the like, to overhang another’s
land . . . So that the word ‘land ’ is not only the face of the
earth, but every thing under it, or over it.”

§ 10. Cases on Structural Projections.—In Baten’s Case 4
in 1610 an overhanging portion of a house was treated as
in itself a nuisance, and the plaintiffs were not required
to prove actual damage :

“ For in this case the defendant has built a new house, which
overhangs part of the plaintiff’s house (which was not in any
of the other cases), so that of necessity the rain which falls
from the new house must fall upon the plaintiff’s house. And

1 Co. Litt. 4a. Holdsworth, 0p. cit., points out that Coke’s references to the
Year Books are incorrect. (i) The citation ‘‘ 14 H. 8. fo. 12,” which to me is
meaningless, is, I think, a mistake for 14 H. 8, Mich. pl. 1, a case of trespass quare
clausum fregit brought by the Bishop of London for breaking his close and taking
‘“ herons and shovelers >’ which built their nests in the trees in a park leased
by him to the defendant. Init ‘ Brook Justice”’ (apparently Richard Brooke,
a Judge of the Court of Common Pleas) is reported to have said : * le lessour
aura le terre sur que l'arbre cressoit, car I'arbre ad son estre per le terre et per
l'aire, et donques tout le terre sur que il cressoit in profundite, et tout l'aire
que luy nurrish en altitude, perteigne a cesty a que l’arbre perteigne. . . .”
This case is discussed in Blades v. Higgs (1865) 20 C. B. (N.8.) 213. (ii) *“ 22
Hen. 6. 59 is apparently the case of goshawks, number 11 in Trinity Term.

3 Commentaries, vol. ii. ch. 2, p. 18.

3 Challenor v. Thomas (1609) 1 Brownl. 142.

¢ 9 Rep.53 b,
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cujus est solum, ejus est usque ad coelum. And therewith agrees
13 H. 8. 1,! and by the overbuilding upon part of the house of
the plaintiffs, he has deprived them of the air; also he has
prevented them from building their house higher.”

Pickering v. Rudd ? in 1815 was an action for trespass
quare clausum fregit in which it was alleged that the
defendant had committed trespass by nailing upon his
house a board which projected several inches from the
wall and so far overhung the plaintiff’s garden, and also
by cutting down the plaintiff’s virginia creeper. The
plaintiff’s counsel in reliance upon cujus est solum, etc.,
expressly claimed ownership of the air space by arguing
that ¢ the space over the soil of the garden is the plaintiff’s,
like the minerals below, and an invasion of either is in
contemplation of law, a breaking of the close.” Lord
Chief Justice Ellenborough rejected this contention and
gave judgment for the defendant. His judgment is short
gmc%, 1iln the paucity of existing authority, may be quoted
in full :

“I do not think it is a trespass to interfere with the column
of air superincumbent on the close. I once had occasion to
rule upon the circuit, that a man who, from the outside of a
field, discharged a gun into it, so as that the shot must have
struck the soil, was guilty of breaking and entering it. A very
learned Judge, who went the circuit with me, at first doubted
the decision, but I believe he afterwards approved of it, and
that it met with the general concurrence of those to whom it
was mentioned. But I am by no means prepared to say, that
firing across a field in vacuo, no part of the contents touching
it, amounts to a clausum fregit. Nay, if this board overhanging
the plaintiff’s garden be a trespass, it would follow that an
aeronaut is liable to an action of trespass quare clausum fregit
at the suit of the occupier of every field over which his balloon
passes in the course of his voyage. Whether the action may
be maintained cannot depend upon the length of time for which
the superincumbent air is invaded. If any damage arises from
the object which overhangs the close, the remedy is by an action
on the case. Here the verdict depends upon the new assign-
ment of excess in cutting down the tree.”

! In Trinity Term.
* (1815) 4 Camp. 219 ; 1 Stark. 56 ; 16 R. R. 777.
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Notice the penultimate sentence. The conclusion to
be drawn from the case is that in such circumstances
trespass will not lie; if, however, the object which
invaded the air space causes actual damage, the remedy
is an action on the case, presumably nuisance. It is
noticeable that, so far as appears from both Campbell’s
and Starkie’s reports, no cases were cited by counsel or
by the learned judge. It turned out that the board
ogjected to did not in fact project beyond the wall of
the defendant’s house, o that the learned judge’s remarks
are really obiter, and on the question of damage to the
creeper it seems that the jury found that the defendant
had caused no damage in cutting it down.

The two reports, Campbell’s and Starkie’s, deserve
comparison. In the latter the Lord Chief Justice is
reported to have said : !

‘“ But I never yet heard that firing in vacuo 2 could be con-
sidered as a trespass. No doubt, if you could prove any in-
convenience to have been sustained, an action might have been
maintained ; but it may be questionable whether an action on
the case would not be the proper form. Would trespass lie
for passing through the air in a balloon over the land of
another ? ”’ 3
Fay v. Prentice,* in the year 1845, was an action on

the case to recover for the damage caused by a cornice
built by the defendant upon his house which projected
over the plaintiff’s garden and damaged it by overhanging
it and by shooting rain on to it. The defendant un-
successfully contended that, inasmuch as there was no
actual evidence of damage by rain, the plaintiff ought
to have sued in trespass and not in case, and, no damage
having been proved, could not recover in case. The
Court of Common Pleas held that ‘‘ the bare existence

1 At p. 58.

2 In Kenyon v. Hart (1865) 6 B. and S. 251, there is a suggestion that
Blackburn, J., considered that the act of shooting a pheasant when it is above,
and so that it falls upon, the land of another amounts to a trespass.

3 In Kenyon v. Hart, supra, at p. 252, Blackburn, J., remarked that he under-
stood the good sense of Lord Ellenborough’s doubt on this point, ‘“ though not
the legal reason for it.”” In an Indian case, Bagram v. Khettranath Karformah
(1869) 3 Bengal Law Reports (Original Jurisdiction, Civil) 14 (a case relating
to rights to light and air), Norman, J., at p. 43, said : “ No man has any
absolute property in the open space above his land. To interfere with the

column of air superincumbent over such land, is not a trespass.”
4 (1845) 14 L. J. C. P. 298.
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of the projection ”” was a nuisance whether or not rain
had fallen, and that the law would infer damage;
accordingly, it upheld the verdict in favour of the plaintiff
for f40 damages.! Coltman and Maule, JJ., both
comment upon the cujus est solum maxim ; Coltman, J.,
regards it as ““ a mere presumption,” and Maule, J., says
that ““ it is by no means the presumption of law that this
exists in all cases; there are many instances in which
the maxim would not apply ; for example, in the case of
chambers in the Inns of Court, it.would not be true.”

In Corbett v. Hill,> a complicated case which it is a
little difficult to understand without the aid of an
architectural plan, the parties were owners of two houses
which not merely were contiguous, but were inter-
dependent and overlapped in several places. The
plaintiff had conveyed the defendants’ house to them,
and in the course of demolishing the house with a view
to rebuilding it was discovered that a room of the plain-
tif’s house protruded into the defendants’ house. The
defendants proposed to rebuild over the roof of this
protruding room and the plaintiff sought to restrain them
by injunction, claiming the column of air usque ad coelum
over his projecting room. He failed on the ground that
on the facts all that he owned in connection with his
projecting room was ‘‘ such a portion only . . . carved
out of the freehold as is included between the ceiling
of the room at the top and the floor at the bottom.”
Subject to that protrusion, said Sir W. M. James, V.-C.,
the defendants

“still remain owners of everything else, including the column
of air above the room upon which the supposed trespass has
been made.” . . . “ The ordinary rule of law is, that whoever
has got the solum—whoever has got the site—is the owner of
everything up to the sky and down to the centre of the earth.
But that ordinary presumption of law, no doubt, is frequently
rebutted, particularly with regard to property in towns . . .”

In this case the rebutting fact seems to have been that
the plaintiff had conveyed to the defendant the column of
1 It is not surprising to find English judges accepting counsel’s invitation to

take ‘ judicial notice that rain falls from time to time.”
2 (1870) L. R. g Eq. 671. See also Betts v. Pickfords (1906] 2 Ch. 87.
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air superincumbent upon his protruding room or, more
correctly perhaps, the whole column of air above the
solum conveyed to them minus the portion occupied by
his protruding room.!

In Gifford v. Dent 2 both parties appear to have been
tenants, the plaintiffs of a shop on the ground floor and
of a basement which projected under a kind of forecourt
between the wall of the house and the pavement, and
the defendant of a front room on the second floor.
The defendant attached to his wall an illuminated sign
20 feet high and projecting 4 feet 8 inches from the wall
over the forecourt. The plaintiffs claimed an injunction
and damages for trespass. The only report of the
decision is meagre. Romer, J., found for the plaintiffs
on two grounds, firstly, that the defendant was bound
by a covenant not to attach to his premises any advertise-
ments not previously approved by the landlord ; this
sign had not been approved and the plaintiffs were
presumably entitled to enforce the covenant ; secondly,
that the plaintiffs as tenants of the forecourt above their
basement were “ tenants of the space above the forecourt
usque ad coelum,” so that ‘‘ the projection was clearly a
trespass upon the property of the plaintiffs.” To the
argument of the defendant’s counsel that the defendant
must have a right to put his head out of the window, the
learned judge admitted that this was so, for the reason that
it was ‘‘ perhaps a necessary concomitant of his tenancy.”
This concession of a reasonable use of the air space should
be noted ; the brevityof itsduration would not alonerender
it innocuous ; 3 it is its reasonableness that matters.

§ 11. Overhanging Branches.—It is well established
that the fact that the branches of my tree overhang your

1 On the question of horizontal hereditaments and the right of support by
the subjacent land or building, see Humphries v. Brogden (1850) 12 Q. B. 739,
and Gale on Easements (10th ed. 1925), ch. vi.

? [1926] W. N. 336; 71 S.J.83. For the comment of a Scots lawyer upon
this case, see L.Q.R., xliii. (1927), p. 318. Apparently in Scotland this case
would have been decided differently, the usque ad coelum maxim being qualified
by the rights conferred upon the owner of an upper flat by the law of tenement.

2 See Ellenborough, L.C.]J., in Pickering v. Rudd (supra) : ‘‘ Whether the
action may be maintained cannot depend upon the length of time for which
the superincumbent air is invaded.”” As Camden, L.C.]., said in Entick v.
Carrington (1765) 19 State Trials at p. 1066 : ‘‘ Every invasion of private
property, be it ever so minute, is a trespass.”
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land does not constitute a trespass.! It is equally well
established that this fact constitutes a nuisance, but it
seems that an action for the nuisance will only lie if
actual damage can be shown to have resulted.? If it
has not, the remedy is’to abate the nuisance.3

Trespassing Animals.—Ellis v. Loftus Iron Co.* was a
case where the defendants’ horse injured the plaintiff’s
mare by biting and kicking it, the mare remaining on
and within the plaintiff’s field and the horse biting and
kicking her through a wire fencing. The Court of Com-
mon Pleas on appeal from the County Court held that
the defendants were liable in trespass, negligence or no
negligence.

“ It seems to me sufficiently clear ” (said Lord Coleridge,
C.J.), “ that some portion of the defendants’ horse’s body must
have been over the boundary. That may be a very small
trespass, but it is a trespass in law.” Keating, J., said:
“ The horse, it is found, kicked and bit the mare through the
fence. I take it that the meaning of that must be that the
horse’s mouth and feet protruded through the fence over the
plaintiff’s land, and that would in my opinion amount in law
to a trespass.”

§ 12. Cases on Telegraph, Telephone, and other Wires.—
When the telegraph, and later the telephone, were
introduced, the law was confronted with a problem not
unlike the problem presented by aerial navigation. On
the one hand stood the sacred rights of property; on
the other hand the desire to make use of the air in the
interests of the community. The physical conditions of
the use involved in aerial navigation differ substantially,
as we shall see, but it is interesting to note the law with
regard to telegraph and telephone wires. Both the
legislation and the relevant decisions are firmly based

1 Per Kay, L.]., in Lemmon v. Webb [1894] 3 Ch. at p. 24 : * the encroach-
ment of the boughs and roots over and within the land of the adjoining owner
is not a trespass or occupation of that land which by lapse of time could become
a right, It is a nuisance.”

* Smith v. Giddy [1904] 2 K. B. 448. See Salmond, pp. 223 and 237.

* Which may be done without notice if it is unnecessary to enter upon the
other party’s land : Lemmon v. Webb [1895] A. C. 1. ‘

¢ (1874) 10 C. P. 10. Denman, J., at p. 14 cites the maxim.

¢ Which was held to be a * telegraph ** within the meaning of the Telegraph
Acts : Attorney-General v. Edison Telephone Co. of London (1880) 6 Q. B. D. 244.
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on the principle that the owner of the solum owns the
column of air superincumbent upon it, at any rate up
to a height which includes that at which telegraph and
telephone wires are fixed.

In Wandsworth Board of Works v. United Telephone Co.!
in 1884, a strong court of appeal (Brett, M.R., Bowen
and Fry, L.JJ.) held that a telephone wire passing across
the High Street of Putney at a height of thirty feet
constituted no trespass upon the plaintiff’s property
because all that was vested in them by the legislature
under the description of a “ street ”’ was ‘“ a proprietary
right in the area of ordinary user ” as a street, and the
wire as fixed was outside that area ; but no member of
the court doubted that the wire would have amounted
to a trespass against an ordinary proprietor of land.
Fry, L.]., said : 2 *“ as at present advised, I entertain no
doubt that an ordinary proprietor of land can cut and
remove a wire placed at any height above his freehold.” 3

In this case Bowen, L.J., inclined to rehabilitate the
maxim and said : ¢

“ If the board of works were in the position of simple owners
of land, or if land had been vested in them by an ordinary
conveyance, I should be extremely loth myself to suggest, or
to acquiesce in any suggestion, that an owner of the land had
not the right to object to anybody putting anything over his land
at any height in the sky. It seems to me that it is not necessary
to decide upon what exact legal fiction, or on the existence of
what legal theory one is to justify the principle which I think
is embodied in the law, as far as I have been able to see, that
the man who has land has everything above it, or is entitled at
all events to object to anything else being put over it.”

This decision was followed by the Court of Appeal in
Finchley Electric Light Co. v. Finchley Urban District

1 (1884) 13 Q. B. D. go4.

2 At p. 927.

3 Brett, ML.R., declined to measure the height of the ordinary user of a
street. There was some talk about fire-escapes, but he preferred to take as
the test *‘ the ordinary height of things which use the street as a street * (at
p. 916). See also Andrews v. Abertillery Urban Council [1911] 2 Ch. 398,
where the Court of Appeal held that two electric light standards which were
either twenty-three or twenty-eight feet high did not exceed the limits of the
ordinary area of user ; they did not ‘ go beyond the stratum of air which
passed to the urban district council ”” under a certain conveyance.

¢ At p. 919.
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Council,! where the offending wires crossed thedefendants’
street at a height of thirty-four feet and fulfilled the object
of supplying electricity to one of the plaintiffs’ customers,
and an unsuccessful attempt was made to distinguish
the earlier case by alleging that the defendants having
succeeded to turnpike trustees had acquired the complete
fee simple and not merely a proprietary right in the
ordinary area of user as a street.

There is another aspect of the telegraph and telephone
wire cases which requires brief consideration. Can a
company owning these wires be said to be in ‘“ occupa-
tion ’ of the air through which they pass ? The test of
rateability is occupation. Clearly such a company is in
occupation of the posts supporting its overhead wires
and the roofs, chimneys and walls to which those wires
may be attached. But is it in occupation of the air space
through which these wires pass ? In Electric Telegraph
Co. v. Overseers of Salford? in 1855 this question was
answered by the Court of Exchequer in the affirmative.
As Baron Martin said, ““ the simple question is, whether
the facts stated show that the company has the exclusive
occupation of what the law calls land.” 3 He then
quotes the passage in Coke upon Littleton, cited above
and containing the cujus est solum maxim, and concludes
that the company has “ the exclusive occupation, by their
posts and wires, of that which the law calls land.”” Baron
Alderson, in coming to the same conclusion, founded
his judgment upon an earlier case relating to reservoirs
containing water and aqueducts and pipes for conveying
it, and said :*

‘“ There is no reasonable distinction between the electric
fluid passing through pipes in the air, under water, or in the
soil. All the surface upwards and downwards is land.”

The judgment of the Court of Appeal in Lancashire
Telephone Co. v. Overseers of Manchester,5 in 1884, adds

! [1903] 1 Ch. 437.

2 11 Exch. 181.

2 At p. 188. For this and the next case cited I am indebted to Lycklama a
Nijeholt in Revue juridique internationale de la locomotion aérienne, vol. i. (1910),

at p. 275.
¢ At p. 187.
§ (1884) 14 Q. B. D. 267,
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nothing to the earlier decision for our purposes ; here,
too, the assessment upheld was made in respect of the
wires as well as of the posts and standards supporting
them. These decisions are regarded as good law to-day.
I think, therefore, that we can say that the common law
recognizes that the air space is susceptible of occupation.
Occupation involves corpus as well as animus, and the
proximity of the air space to the surface in these rating
cases removes any difficulty as to the effectiveness of the
possession.

§ 13. Shooting Across the Land of Another —Clifton v.
Viscount Bury in 1887 is stated in the report! to be an
action for an injunction and to recover * damages for injury
caused by ” rifle-shooting by the defendants, the com-
manding officer and another officer of a Volunteer
regiment,across the plaintiff’s land. Asregards a 600 yards
range there was no difficulty.  Splashes and fragments
of bullets ”’ which fell constantly on the plaintiff’s land
so as to interfere materially with his ordinary use and
enjoyment of his farm ““ constituted a series of trespasses
of an actionable character.” The case of the use of the
1,000 yards range was not so simple. The normal
trajectory of the bullets when passing across the plaintiff’s
farm would be 75 feet, and there was no evidence
that bullets fired at this range had ever fallen on the farm.
But the shooting was ‘‘ not unattended with risk ” and
“ would cause a not unreasonable alarm which rendered
the occupation of that part of the farm less enjoyable
than the plaintiff was entitled to have it.” Hawkins, J.,
was satisfied, therefore, that the plaintiff had “a legal
grievance sufficient to enable him to maintain an action.”
He is reported to have said that

“ as regards the complaint that when the 1,000 yards range was
used the bullets traversed the land of the plaintiff, he did not
look upon the ground of complaint as constituting a trespass
in the strict technical sense of the term ; but he did look upon
such firing of bullets as grievances which, under the circum-
stances, afforded the plaintiff a legal cause of action.”

1 4T.L.R.8.
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He then referred to Pickering v. Rudd and Kenyon v.
Hart, supra, and granted an injunction “‘to prevent the
future use of the 1,000 yards range in such manner
as to cause bullets fired along it to traverse the land of
the plaintiff.”

The judgment itself, or perhaps the report of it, is
not as clear as might have been desired, but I think we
are justified in concluding that as regards bullets fired
along the 1,000 yards range the cause of action was
nuisance, and that trespass was definitely negatived.!

§ 14. Modern Text-books.—A very few modern text-

books may be quoted.
Sir Frederick Pollock in his Law of Torts? has a
passage on Aerial Trespass to the following effect :

“ It has been doubted whether it is a trespass to pass over
land without touching the soil, as one may in aircraft, or to
cause a material object, as shot fired from a gun, to pass over it.
Lord Ellenborough thought it was not in itself a trespass  to
interfere with the column of air superincumbent on the close,’
and that the remedy would be by action on the case for any actual
damage : though he had no difficulty in holding that a man is
a trespasser who fires a gun on his own land so that the shot
fall on his neighbour’s land.3  Fifty years later Lord Blackburn
inclined to think differently,* and his opinion seems the better.
Clearly there can be a wrongful entry on land below the surface,
as by mining, and in fact this kind of trespass is rather prominent
in our modern books. It does not seem possible on the prin-
ciples of the common law to assign any reason why an entry
above the surface should not also be a trespass, unless indeed
it can be said that the scope of possible trespass is limited by
that of possible effective possession, which might be the most
reasonable rule. . . . At common law it would clearly be a trespass
to fly over another man’s land at a level within the height of
ordinary buildings, and it might be a nuisance to hover over
the land even at a greater height. As regards shooting, it
would be strange if we could object to shots being fired point-

! In an American case, Portsmouth Harbour Land and Hotel Co. v. United
States (1922) 260 U. S. 327, the effect of artillery shooting across private land
came under consideration from a different point of view. For a case arising
out of damage done to a house by a bomb from an enemy aeroplane, see
Redmond v. Dainton [1920] 2 K. B. 256.

® 13th ed. (1929), p. 361.

8 Pickering v. Rudd, supra.

4 Kenyon v. Hart, supra.
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blank across our land only in the event of actual injury being
caused ; but the projectiles of modern artillery, when fired
for extreme range, attain in the course of their trajectory an
altitude exceeding that of Mont Blanc or even Elbruz, and it
seems doubtful whether the passage of a projectile at such a
height could in itself be a trespass.”

The late Sir John Salmond,! in discussing Trespass
above the surface, cites the cujus est solum maxim,
and remarks: ‘ This is doubtless true to this extent,
that the owner of the land has the right to use for his
own purposes, to the exclusion of all other persons, the
space above it ad infinitum.” He then shows that the
owner of the land may cut overhanging branches of his
neighbour’s trees or electric wires stretched across his
land, whether they cause him any damage or incon-
venience or not. The remainder of this section until he
comes to the Air Navigation Act, 1920, must be quoted
in full :

““ It does not follow from this, however, that an entry above
the surface is in itself an actionable trespass ; nor is there any
sufficient authority that this is so. Such an extension of the
rights of a landowner would be an unreasonable restriction of
the right of the public to the use of the atmospheric space
above the earth’s surface. It would make it an actionable
wrong to fly a kite, or send a message by a carrier pigeon, or
ascend in an aeroplane, or fire artillery, even in cases where no
actual or probable damage, danger, or inconvenience could be
proved by the subjacent landowners. The state of the autho-
rities is such that it is impossible to say with any confidence
what the law on this point really is. It is submitted, however,
that there can be no trespass without some physical contact
with the land (including, of course, buildings, trees, and other
things attached to the soil), and that a mere entry into the air
space above the land is not an actionable wrong unless it causes
some harm, danger, or inconvenience to the occupier of the
surface. When any such harm, danger, or inconvenience does
exist, there is a cause of action in the nature of a nuisance.”

In the Digest of English Civil Law? we are told in
§ 811 that:

“Trespass to land is any unauthorised interference, however

1 0p. cit., p. 237.
3 Edited by Edward Jenks (2nd ed., 2 vols. 1921) ; this title is by Sir J. C. Miles.
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slight, by means of a voluntary act, with the possession of
land ; whether such interference is or is not intentional.”

Another section, §812, entitled ‘“ Extent of Posses-
sion,” states that

“An action of Trespass lies for interference with the pos-
session of the sub-soil or minerals beneath the surface of land,
or of the air space incumbent thereon ; but (semble) this right,
for the purpose of suing in Trespass, is limited to so much
of the air space above as the plaintiff can show to have been
in his effective control.”

thus adopting the view of Sir Frederick Pollock quoted
above.

In Halsbury’s Laws of England, in the title upon
Real Property and Chattels Real! the learned author
(J. M. Lightwood), writing in 1912, after quoting the
cu]us est solum maxim, expresses the opinion that

‘“ the strict right of property does not extend skyward without
limit so as to entitle the owner to sue in trespass (Pickering v.
Rudd (1815), 4 Camp. 219), and the advent of airships has
shown that this would be impracticable. The extent of the
right of ownership seems to be limited by the power of control
—that is, ownership cannot extend beyond possible possession ;
and probably the ownership is limited to the air space required
for the erection of buildings ; see 56 Sol. Jo., p. 730.”

But in the title on Boundaries, Fences and Party Walls?
we are told that

‘ the surface boundary [of land] probably carries with it the
right to the column of air over the land up to the sky, and
certainly the soil to the centre of the earth, on the principle
cujus est solum, ejus est usque ad coelum et ad inferos.”

§ 15. Public Policy and Convenience.—1 feel bound to
mention one matter. In endeavouring to state the
attitude of the common law to a new development such
as the use of the air for purposes of transport, we cannot

! Vol. xxiv. § 305, note (f). See also ibid., vol. xxvii. § 1492, note (¢).

* Vol. iii. § 213. 'The definition sectwn (zos) of the Law of Property Act,
1925, in sub-section ix, states that ‘‘land ” includes * land of any tenure, and
mines and minerals, whether or not held apart from the surface, bmldmgs or
parts of buildings (whether the division is ﬁornzontal, vertical or made in any
other way) and other corporeal hereditaments.” It contains no mention of
anything above the surface of the land.
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exclude all considerations of the public convenience. I
am almost ashamed to quote the profound, though now
much hackneyed, truth stated by Mr. Justice Holmes : !

“ The life of the law has not been logic : it has been experi-
ence. The felt necessities of the time, the prevalent moral
and political theories, intuitions of public policy, avowed or
unconscious, even the prejudices which judges share with their
fellow-men, have had a good deal more to do than the syllogism
in determining the rules by which men should be governed.
The law embodies the story of a nation’s development through
many centuries, and it cannot be dealt with as if it contained
only the axioms and corollaries of a book of mathematics.”

It is arguable that the proper place for such considera-
tions to receive effect is in the legislature, but neither in
England nor in the United States of America have the
judges thought it to be consistent with their duties to
shelve responsibility for giving effect to public policy
and convenience by pointing to the legislature. The
maxims salus populi est suprema lex 2 and argumentum ab
inconvenienti plurimum valet in lege ® recognize the rele-
vance of these considerations, as do the very man
decisions in which effect has been given to them.
feel certain that an English judge who was called upon
to-day to deliver an opinion upon the ownership and
user of the air or the air space would not—and rightly
would not—exclude from his mind or consideration of
the consequences of his decision upon aviation and its
development.5 I shall only quote one example of the
robust common sense which is so frequently shown by
the common law and its guardians, in this case Baron

! The Common Law, p. 1. For another exponent of similar views, see
Cardozo, Nature of the Fudicial Process. See also Salmond, at p. 29. *‘ By
running trains at the rate of fifty miles an hour, railway companies have
caused many fatal accidents which could quite easily have been avoided by
running at ten miles an hour. But this additional safety would be attained
at too great a cost of public convenience, and, therefore, in neglecting this
precaution, the companies do not fall below the standard of reasonable care
and are not guilty of negligence (Ford v. L. & S.W. Ry. Co. (1862) 2 F.& F.
730.”

% See Broom, Legal Maxims, gth ed., 1924, p. 1.

3 Ibid., p. 127.

¢ 120_1- avaluable survey, see Winfield in Harvard Law Review, xlii. (1928),
pp. 76-102.

® Over a hundred years ago Lord Ellenborough in Pickering v. Rudd, supra,
was subject to a similar influence.























































































































































































































































































































































































































































































































































































































































































