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PREFATORY NOTE

This book is founded on:lectures delivered by me to students
of:Law in the University of Dacca between 1922 and 1924.
This. fact to a large extent determines its form and character.

These lectures were delivered to students who had finished
a course. of studies in Hindu Law, Roman Law and outlines of
the History of :English Law. This in my judgment was the
minimum of grounﬂmg necessary for a fruitful course of instruc-
tion in Historical Jurisprudence. In this work I have
accordingly assumed, throughout, a fair acquaintance with the

.outstanding facts of the legal history of England, Rome and
Ancient India. With regard to Ancient India | have permitted
myself greater liberty of detailed reference to the history of its
laws, - partly. because the lectures were addressed to Indian
students, and partly because a systematic study of the evolution
of law in ancient India has nog yet been made. A long study of
the history of ancient Indian law has revealed to me hitherto
unrecognised truths, founded,upon evidence which is not often

“available . in the ordinary “text-books of Hindu law. [ have
found myself unable to agree to many of the accepted notions
on the histery and character of ancient legal institutions of

~ India and have accordingly. had to give a more or less detailed
~ description of my views with reference to the evidence I relied

“upon, . This accounts fer what may, at first sight, appea%to be

- a sqmewhat disproportionate place given to Indian legal story

ing; this work..

. Designed -as the work is to meet the requzrements
of wstudents .it is essentially an ‘introductory exposition . of
Historico-comparative - Jurisprudence = based = on up-to-date.

. researches.. But the state of our knowledge of the -subject

_'-vg:bcmg what At s, it i 1mpossxble to. systematise -the. exmstmg
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learning on the subject without a certain measure of
theorising on one’s own account. As a study of these pages
will show, 1 have not shrunk from thinking on my own ac-
count and diverging from favourite theories of the day in more
than one place. Before doing so, | have given the questions
at issue my best consideration and have carefully sifted my
evidence so far as it lay in my power. [ have generally
refrained however from a very detailed discussion of argu-
ments and authorities as 1 should have done if the work
had been essentially polemical in character. | hope, however,
that I have given sufthicient argument in every place to give the
specialist and the serious student of the subject a- clue to
the chief sources of my conclusions.

I have been somewhat sparing in giving references to
authorities. In many respects it would undoubtedly have been «
more satisfactory if full references had been given. But I
thought 1t wiser on the whole to avoid a co‘nfusing mass of foet-
notes, as the book was meant merely as an introduction to the
subject. | expect this book to be studied only as a preliminary
to further studies. The sources of information on the subject
have been so fully referred to and compiled in a handy form in
three volumes of Messrs. Kocourek and Wigmore's Evolution
of Law Series which, I hope, every student of this book will
largely refer to, that | thought copious references were hardly
necessary. Hastings's Fnucyclopedia of Religion and Ethics
is also a store-house of information to which every student
should refer for fuller information.

The literature on the subject is so vast and 1 have obtained
light from 50 many sources that it would be difficult to give
even the names of all the authors to whom [ am mdebted for
this work. But [ am indebted in a very special measure to
Professor Vinogradoff, not only for his great work on Historical
Jurisprudence, two volumes of which were published when this
~book was being made ready for the prees, but also for a
_¢ourse of lectures on Kinship in Early Law-which he delivertd
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some years ago at the Calcutta University to which | owe the
origin of my interest in the study of the subject and a great
deal of my inspiration. 1 also owe a special measure of
gratitude to Messrs. Kocourek and Wigmore whose volumes in
the Evolution of Law Series was a great help to me specially
in respect of sources which were not accessible to me for want
of an English translation which they have given for the first time,

I publish this work with some diffidence. Reading
over the book as it went through the press | have felt
its many shortcomings. But I have been urged to publish 1t
in the hope of satisfying the keenly felt want of Indian students
for a really up-to-date text-book on the subject which would
serve as an introduction to their study of it.  The book usually
prescribed for the purpose in our Universities is Maine's dnczent
Law. Great as is the value of that classical work, it 1s entirely
inadequate at the present day and Sir Frederick Pollock’s
valpable notes do not completely remove its insufficiency as a
general introduction to the subject. Maine's  works must
always be studied as source books, but they do not fulfil the
function assigned to them ia the curriculum of the Calcutta
University.  Before the publication of Prof. Vinogradoff's
Historical Furisprudence it would have been diflicult to find
another work in English Which furnished an up-to-date treat-
ment of the subject from the law-student’s point of view. Even
after Prof. Vinogradeff's work however, 1 felt that there was
room for a more elementary work and one more directly
addressed to the Indian student with his own special equipment
and his special intellectual and moral environment.

I must convey thanks to Mr. Nagendra Nath Ghosh, the
author of Comparative Administrative Law for kindly looking
over the proofs and for valuable suggestions, and to Mr. Amulya-
kumar Duttagupta, Lecturer in Law in the Dacca University
and Mr. Bamaprosanna Sengupta for assistance in looking up
‘references and mak;ng an index.

. : | N. C. S-G.
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The Evolution of Law
CHAPTER 1.

SCcoPE AND PROVINCE OF AND MATERIALS FOR THE STUDY
OlI' SOCIOLOGICAL JURISPRUDENCE.

The subject-matter of this work is what may be called
a study of laws in their evolution, not the
laws of any particular country or particular
age .but human laws generally. It may be
(,a]led Historical Jurisprudence or Comparative Jurisprudence ;
but both these terms are liable to misconstruction, because they
have been applied to other branches of the study of Law. A
more satisfactory term is Sociological Jurisprudence, though
that too is not perfect.

In this study we take, our stand on the fact that human
society grows, no matter whether you take
the most forward races of the civilised world,
or the most backward sav ages. Society, even among savages,
does not stand now where it did in the days of the first man.
The society and institutions that you find there are the results
qf a long course of evolution. It is the purpose of -Sociology
to study this evolution of the various social forms and institu-

® The name of the
subject.

Purpose of the study.

tions.
There are two main sources of information with regard to

the earlier stages in the study of this

tioﬁf’““”"’f informa- evolution: (7) the ancient social history of
civilised communities and (¢7) condition of the

socxetles of retarded races, who h-ve in many cases retained the
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primitive institutions which have died out in civilised society.
So far as the past history of civilised races is
(l)o‘qu‘i‘tfg:’l"*'“:‘;:‘ﬁ{; concerned, information about it may be obtained
{_%f(:»mtl;’);o:he reople  from three different sources.  Firstly, there are
accounts left of the society of ancient times by
the people themselves. Such accounts may be found from very
remote times. The lliad and the Odyssey, the Mahabharata and
the Ramayana, the Norwegian and Icelandic Sagas and all the
other legendary lore of different communities furnish such
material. Of a somewhat different kind, though belonging to
the same category are ancient historical records like those of
Herodotus and Thucydides. The value of such records where
they exist, is necessarily very great. But we have to set off
against it the aberrations caused by various circumstances.
Racial pride very often deflects the judgment of the authors.
Besides, these ancient works often give us society as it ought
to be according to the authors, rather than society as it actually
is. Then again, there 1s the further fact that the very familia-
rity of the authors with the institutions they are dealing with,
makes them blind to many things in them which they take for
granted.
In the second place there are records of the institutions
left by foreign observers. These have the
foreion ameneers. "' merit of absence of bias in favour of the
society described. But on the other hand
there is the opposite bias arising from a sense of racial pride,
which looks upon institutions differing from those of the obser-
ver's own society with more or less coritempt. Even Czsar and
Tacitus, the most faithful recorders of foreign customs we know
of, are not quite free from this bias, though Tacitus sometlmes'
goes to the other extreme of praising German customs to dis-
credit the Roman society of his time. The foreign observer has
the advantage of observing many things which escape the
observation of the local recorders by reason of their very
'f,amxhanty. On the contrary they can seldom enter into‘the
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spirit of foreign institutions to the same extent as local obser-
vers may. The result very often is that, with the best of inten-
tions, they give very distorted descriptions of institutions,
TheSe are the natural pitfalls of a thoroughly honest foreign
observer.  Besides, foreign observers often write with a
purpose, whether, as in that entirely imaginative work, Xenophon's
Cyropaedia, with the object of idealising foreign institutions
by way of criticism of those of the writer's own country or for the
purpose of glorifying the national institutions of the observer,
as in the description of Troglodytes or Cyclops by Herodotus
and Homer.

From all these defects of the local records, the last source
ol information about ancient societies, namely,
laws, are exempt. They are, as Maine points
out, the unconscious records, faithfully kept, of the ancient
institutions of the race. They were made, not for the purpose
of being passed on to posterity as a picture of the society of
the time, but with the practical object of regulating contem-
porary society. They are therefore absolutely free from bias ;
so that, if we can get hold of a body of laws of any race at a
particular age, we may be perfectly sure that the institutions
vouched for by those laws actually existed in the society of
that age. A study of ancient laws therefore 1s of much greater
importance in the study of the social history of a race and of

(3) Ancient law.

- the evolution of society.
- We have to be cautiots however and make sure that the
A laws we are dealing with are really laws of
deaﬁﬁ;‘i of pautlon™ that pafticular age. The mere fact that a
{;’;,‘;’ks’s“"""‘“‘ inlaw ryle is found in the law books of a particular
- time does not necessarily imply that the law
was actually in existence at that time. Laws and institutions
of ancient times have often a habit of lingering in the books
long after they have ceased to have any practical value. 1f you
‘take up a text-book on Hindu Law written say one hundred
_years ago, you will find it dealing with the institution of Niyoga,
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with marriages outside caste, with the eight forms of marriage
and twelve forms of sons, sometimes without giving you the
slightest suggestion that they were obsolete. Long after the
son's and the wife’s right to separate property had .been recog-
nised in Hindu Law and embodied, in fact, in other parts’ of
the same work, we find Manu laying down that sons, slaves
and wives were incapable of acquiring property, and that what-
ever they acquired became the property of him to whom they
belonged. This text survived because it was still living autho-
rity in respect of the slave though it had become quite obsolete
in the case of the others. Nor is this defect one of very
ancient laws alone. As late as in the days of Queen Victoria,
it was discovered that trial by battle which had, for centuries,
ceased to be practical law was still good law according to the
books. .
On the other hand there are laws which lay down what
Ideal nature chare.  OUZt to be, rather than what are practical
ter of some laws. laws. The Hindu Codes, specially the later
ones, are full of laws of this character. If we were to draw a
sketch of society on the basis ofthese idealistic laws, it would
naturally represent something very different from the actual
state of affairs. While therefore the very great importance of
laws for studying the societies in ancient times cannot be gain-
said, the path of such study is not exactly a bed of roses. A
great deal of circumspection has to be exercised for determining
what exactly are the laws of any particular race or age before
we can proceed to dogmatise about them.
The credit for drawing attention,'of the English-speaking
Maine, the'fﬂher world at least, to the importance of a study
of Comparative Juris- of laws on the genetic method belongs to
pradence. Sir Henry Maine. He established the new
school of historico-comparative jurisprudence by his* re-
searches which are embodied in four volumes of epoch-making
works. The materials at his disposal werecexceedingly scanty.
~ Sueh facts:as were known had never before been critically
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investigated.  The result is that you will find many of
Maine's conclusions requiring revision now. But the new line
of study which he initiated was full of the richest promise.
Sinct his days, a great deal has been done by other scholars
follbwing in his wake. But considering the very limited
evidence which was accessible to him, the wonder is not that
Maine’s conclusions will require correction at times, but that so
much of his conclusions is actually supported and strengthened
by later researches.
At the same time with Maine, there was another great
Ihering ana  his Jurist in Germany who also studied ancient
method, laws on very similar lines.  That was Rudolph
von Thering.  There is a fundamental difference however
between the methods of lhering and Maine. Both studied
kistorical facts and tried to arrive at the course of their evolu-
tion. But while Maine's method was mainly empirical, Thering's
wag one in the natdire of a critical study of those facts. In
his book on the Spirit of Roman Law (Gewst der Rimischen
Rechis) he points out that the object of the historical jurist is
not to study the external history of legal institutions but their
inner chronology, that is to say, their inner evolution. He
points out also how, as a mattes of fact, chronological sequence
of facts and institutions véry often gives an erroneous impres-
sion of their genetic order. The true method for him therefore
was to interrogate the historical facts critically for the purpose
of arriving at the inner evelution of juridical phenomena by
searching, in the inner motives of their being, for their hidden
springs and ultimate roots and their spiritual interdependence.’
"~ Since Maine and Ihering wrote, the study has flourished
vci’y much. Fustel de Coulanges, Letourneau, Kohler, Tarde and

a .Ilmring, Geist der Rémischen Rechts, Vol. T, p. 15. * * * Was nie beabsichtigt ist eine
Kritik®der Romischen Rechts * * * * eine geschichtsphilosoplische Kritik, d. h. eine
solche, welche dasselbe auf seinem ganzen Wege von Anfang bis zu Ende begleitet, wicht
am sich bei der #ussern historischen Tatsache zu begniigen * * * sondern um das
ih'r:le're, Getriebe des g_eschi&]ﬂich'en Werdens, die verborgenen. Triebfedern, die letzten
Grﬁi'fae; -den geistigen Zusammenhang der. gesammten Rechtseutwigklpng,zu ergrgnd_en,
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a large body of other scholars have devoted themselves to the
study of juristic evolution with considerable ability and often
with command of a vast deal more of material than was avail-
able either to Maine or to Ihering. . )

. As already mentioned, the materials for the study" of
historical jurisprudence fall under two classes. Firstly, ancient
laws and, secondly, the customs and usages of backward or
retarded races and accounts of social customs and usages of
ancient races. First amongst the ancient laws we may name
Romen law and its Roman law, not because it is anything near
importunce. the earliest system, but because it has the
longest ascertainable history of any legal system. And, besides,
Roman law has been studied for centuries and the acutest
minds have been devoted to the study of the history of Roman
laws and institutions. The result is that we can speak with fas
greater assurance of the development of laws and institutions
in Rome than of those of any other country. Besides, ,the
methodical treatment of laws in Rome and the systematic
history that we have got of the greater part of the legal life
of Rome marks it out easily assthe standard by reference to
which we may study other legal systems.

The laws of the Hellenes fosm also an important part of the
body of ancient laws to which we have access.
The sources of information with reference to
this law are far fewer than in the case of Rome. We have got
the Code of Solon and the speeches of orators made in defence
of accused persons before the Athenian tribunal, for instance.

The Egyptian Law leads us back to a very remote

! antiquity of which we have got a fairly
- accurate record. But so faras legal history
is concerned, perhaps the most startling and the most mterest-
ing body of evidence is furnished from ancient Babylon.” ‘The
laws of Babylon and their ancient documents
embodymg legal transaction between parties
h ve come dcmn to us in a form in wh:ch they could ot

Laws of the Hellenes,

Egyptian Law,

Bubylonian Linw,
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have been tampered with. These documents consist of
tablets of baked earth, upon which were inscribed the writings
of the ancient Chaldeans and these tablets have been un-
earthed reeently from where they had lain for thousands
of years, unknown and away from human eyes. The excava-
tions which where carried on in Mesopotamia in the last century
led to the discovery of not only great cities and palaces but
also of libraries containing numerous volumes of these earthen
books and of a large number of documents which have added
very greatly to our knowledge of ancient laws.

Another ancient system of laws of which we have a great
deal of information, although it is not quite as
unimpeachable as the Babylonian evidence, is
that of the Hebrews. The Old Testament and Talmud between
them contain a vast amount of material for legal history of this
important Semitic race which has only been partially utilised.

+A vast mine of information about juridical history is to be
found in the ancient laws of India. The works -
which embody these laws and customs date
back to very remote antiquity and embody customs and usages
which have come down from a still remoter antiquity. This vast
material however suffers fronrt a great deal of confusion of
sequences, so that it is very difficult to say of any law or institu-
tion that it either preceded or followed another law or institution.
The whole subject has got to be studied from the really critical-
historical point of view by historians of the law. And the
evidences have to be critically sifted by comparison with
‘those of other Indo-Germanic races.
;"' Amongst these a very important source of our knowledge
' Lawa of Celtic ang 15 to be found in the laws and customs of the
Germanio races, Celtic and Germanic races of North Europe.
We have very good accounts of the early Celtic and Germanic.
“customs from the pen of acute observers like Julius Casar and
- Tacitus who, in these remote days obtained some first-hand
| kno‘ngdge of -these - races, tho -were then in a much less

Laws of lsrael,

Hinda Law.
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advanced state of civilisation than the Romans or Greeks. These
customs also form the basis of the later laws of the Germanic races
which can be studied, for instance, in the Leges Barbarorum,
in the Anglo-Saxon laws and in the Icelandic Sagas. Some of
Laws of Slavemic the ancient customs of Indo-Germanic races
Faces. have been traced in the latter-day customs of
Slavonic races in Russia and the Balkan peninsula. A notable
instance of these primitive Indo-Germanic laws is furnished by
the Brehon laws. These were originally the laws of Celtic races
in their pre-Christian days which were carried
Brchon Laws. down from generation to generation by their
priests. But in their present form they have been transformed
by the influence of Christianity. Inspite of this we can trace in
these laws a great deal of genuine ancient Celtic laws.

A mass of material which has proved of incalculable use
for the study of ancient laws and institutions
has been supplied by modern anthropological
and sociological researches. The Science of
Sociology owed its origin to Comte, but it took definite shape
only in the hands of Herbeft Spencer who studied social
institutions from the evolutionary standpoint. To him social
institutions, like the vegetable and animal life, were subject to the
fundamental laws of evolution. This thesis Spencer established
in his great work, the Principles of Sociology. And he laid
the foundation of a much more exact and scientific study of
primitive institutions by the undertaking, which was started
under his supervision in the first instance, of a Descriptive
Sociology or an account of the institutions amongst the backward
races of the world by first-hand investigation. This work has
since been followed in a very comprehensive manner, and we
have, at the present moment, a large mass of material with refer-
ence to the customs and usages of a great many backward races
of Africa, America, India, Arabia, Australasia and elsewhere. -

These studies of the institutions of retarded races have
the greatest value for the study of the evolution of Law;

Anthropological re-
searches,
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because these often represent the earlier stages in the social
history of the advanced races. We must not make the
mistake however of assuming that these races as they stand at
the ‘present day represent the absolutely pnmmve man. They
also have had a history of thousands of years, in the course of
which their customs and usages have also been modified, though
the changes have been far less pronounced than the changes
amongst the advanced races. So the mere fact that we find
institutions amongst a race who are in a very backward state of
civilisation does not necessarily imply that the institution was an
absolutely primitive one. We have to recollect that these insti-
tutions as we now have them amongst the savage races represent
the result of evolution for thousands of years in their own way.
Studied with this precaution in mind, these institutions are likely
to throw a considerable amount of light upon the primitive
history of legal institutions among advanced races.



CHAPTER 1.
Section [—METHOD OF STUDY.

[n dealing with ancient laws and the customs and usages of
Chronology of An- retarded races it m of the utmost importance
cient law books. Itsim-  to0 have a clear idea of the method to be
portanco and Weish  f o llowed in studying them. So far as systems
of law are concerned, they have to be studied in the order of
their evolution. For such a study it is very important to have
a clear idea of the chronology of the documents in which
those laws are found. At the same .time it must not be
understood that the chronology of such works, even when ‘well
understood, is necessarily identical with the history of the
evolution of the laws. lhering in his Spirit of Roman Law
gives a very necessary warning against being misled by the
mere sequence of the legal works into assuming that they neces-
sarily embody legal institutions in the order of their evolution.
Early Rechissitse (expressions of law), he says, are like the first
attempts of people to draw ; their imperfection arises from two
circumstances : (1) defects in powers of observation, (2) defects m_'
powers of expression. Ancient laws often omit to state rules of
law, not because those rules were not in fact in force in
those times, but because either from over- familiarity with them ‘A
contemporary legislators failed to notice their existence, or
they took them for granted and did not think it necessary to-
mention them, Apart from this, the ancients did not always
succeed in giving full expression to the law that they actually.
{ound in existence and wanted to express Sometlmes their
'l_expres‘on of the law was too wide and, By omitting: to state
,the necessary qual:ﬁcat:ons of the rule, included things which
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they did not contemplate, and at 6ther times the exposition was
too narrow and did not include many things which they
actually warnted to include. The difference necessitated the
growth of aslaw of interpretation. The early interpreters of law,
once it had been imposed in a satisfactory form of words,
would not have the liberty of changing the words as a modern
legislature has. At the same time where they found the words
actually embodying a law which was at variance with the actual
law, they purported to interpret the law so that it should have
the exact meaning that it was desired to have. The
early €xpressions of law also suffer from another serious defect,
namely, that the lawgivers very often lay down, not what is the
actual law, but what they want to be the law. In other words
they are prompted by a desire to improve the society on the lines
o# their ideals though the ideal might not have been immediately
realised in society and sometimes was never realised at all.

.The result of all these circumstances is that the early state-

Procantions o he  MEDS of law gi\:e an imperfect 'idea of the
taken in the study of actual law of the time. The historical student
ancient laws, .

' of law has therefore to examine these early
codes of law very critically, so that they may arrive at a correct
appreciation of the right laws of any time.

In studying ancient systems of law, as well as the institu-

‘ tions and custom of retarded races one meets

Similarities in laws . e e e T

and  customs of very often with similarities not only in insti.

diﬂerent races

tutions and tustoms but also, sometimes, in

the course of their evolution. These similarities form in fact

the particular material on Which the sciences of Anthropology
and Sociological Jurisprudence are based.

These similarities very often arise from imitation or borrow-

ing. The results of anthropological researches

,.‘,‘,‘;,,,“;’,‘:,m‘i:ff;?“”‘y have shown most :astounding instances of

- ‘ borrowmg ‘as. between races apparently
wary far from one another. ‘But ‘it -must not be supposed
“that, in every case, a similarity of laws and institutions or hxstory' ;
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necessarily indicates borrowing. There was too great a ten-
dency in the last century to regard all cases of similarities as
cases of borrowing or conscious imitation. Anthropology,
since then, has proved that very similar institutions ' and
practices can arise and have actually arisen, quite independently
in entirely distinct societies of men. The foundation of this
fact lies in the essential similarity of human nature. All men
are more or less prompted by certain® common natural desires,
emotions and volitional tendencies. Society like every other
human institution, originaies in the effort of the human
mind to satisfy these natural cravings. It very often happens
that there are very few possible modes of satisfying
these wants and, if two human societies, limited in the
choice of the methods of satisfying their wants, sometimes
stumble upon the same identical device for satisfying that want,
it is not a fact to be wondered at. Therefore, similarities may
arise not only from imitation or borrowing, but also by way of
spontaneous evolution from very natural impulses. This fact
will have to be constantly borne in mind by the student of
comparative historical jurisprudence. It may be laid down as
a safe rule for such a student that where an institution or a
law can be explained as having its origin in spontaneous evolu-
tion it would be rash to imagine that there has been a
borrowing of anything from other societies. It is only when
the evidence of such borrowing is clear or such phenomena
cannot be explained on the hypothesis of spontaneous evolu-
tion, that a theory of borrowing can be justified.
In studying ancient and primitive law we must remember
that law is at no time self-sufficient. Itis
aoineiaat lew owud  only one part of the total body of rules
of conduct affecting men in the society in
- which it prevails. To get a. correct appreciation of tle real
position and effect of any provision of ancient law, therefore,
we have very often to take it along with the entire life of the
',:_,peogﬂe Thus, one would get an altogether erroneous view of
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the position of the father in ancient Rome, or for that matter
in ancient India, if one proceeded solely on the basis of the
provisions in the law proper without taking into consideration,
in Rome for.instance, of the Fas of the Boni mores. So also in
othér cases, underneath everything that is said in law, there are
a great many silent presuppositions which were understood by
contemporaries but which are not necessarily laid down in the
laws. The historical student of law, in order to be quite
accurate, has to get as correct an appreciation as possible of
these underlying presuppositions of the laws of the society he
is studying. Conclusions based upon the laws alone without
taking adequate account of these underlying presuppositions
of the laws are likely to lead to wholly erroneous conclusions.
It is, no doubt, very difficult to get a perfectly accurate idea
of these ancient social concepts and institutions which will
supply the necessary corrective to the law. But by a study
of these ancient laws on the comparatlve method and by bring-
ing to the aid of this study all that is known of ancient social
history and of the social evolution of primitive or retarded
races, it is often possible at the present day to arrive at a fair
idea of the background of social institutions against which we
have to place the laws in order to get them in their true
perspective. Very often the true motive underlying an institu-
tion which remains unexplained in one society will be found to
be supplied by the laws of another society or by customs,
institutions and ideas of a° retarded race of the present day.
But we must remember that so long as we cannot have a really
correct idea of the anciént society whose laws we are studying,
our conclusions with regard to the evolution of that law must
be considered tentative. '
Another precautaon which it is absolutely necessary to bear
“in mind is that we must not attempt to
Tha evolution of
law not uniform every. construct too hastily a common course. of
bnk: evelution of the laws' of the whole world.
Human society has not progressed all over on the same lines,
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There have been widely varying institutions to start with,
and institutions have often progressed along widely different
lines in different communities. It is not possible therefore
to do now what Maine attempted to do, ats any ‘rate,
in his earliest work, and others have attempted to " do
in other connections,' namely, to construct a single course
of evolution for all human institutions of primitive times. There
have been different lines of progress. Generalising from those
various lines of evolution must land us in more or less abstract
theories for which it will be difficult to find counterparts
in facts.

Though generalisation on such a wide scale must be consi-
dered very risky, within narrower limits such generalisation may
be attempted with greater confidence. Forit is possible, to class-
Great groups of the ify the human race into certain large groups
humax race. within which social evolution has been more
or less similar, and the evolution has been prompted by morg or
less similar underlying ideas and principles. Anthropology has
assisted very greatly in giving us a correct notion of these groups
of the human race. But the credit for first arriving at a scienti-
fic grouping of the human race belongs to Comparative Philology.
The great work started by Bopp and followed by a long list of
scholars went to establish the unity of the Indo-Germanic race.
Though the exaggerated conclusions with regard to the Aryanrace
and its history have had to be corrected in the light of Anthro- -
pological researches, the existence*of an  Indo-Germanic race
with a fundamental cultural identity to start with cannot
be q\jestioned. Similarly there is +a fundamental cultural-
unity amongst the great Semitic races, as also amongst
the Mongolian races. No doubt our conclusions even with -
regard to these families of human race have to be corrected )
by reference to Anthropology. Yet in studying the  social

"1 'Por instance McLemmn in Piimitive Marnaga, Fustel de Coulangea in The Am:wnt"
.C’oty, and also to some extont Kohler in Phtlosophy of Law, L . :
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and legal histories of these races, we are on much surer
ground when we generalise, than when we dogmatise about
one general course of evolution of the laws and institutions
of the'whole human race.

Section 1/ -—FORMS OF LAWS,

At the present day we find laws mostly embodied in written
documents whether they are codes, books of case-law or scienti-
fic treatises on law. To some extent also laws are found
embodied in customs and usages. But in ancient times,
the forms of law were not identical with those of the laws of

Maine's theory of the present day. Maine in h.is Ancient Law
tho evolution of forms  develops a theory of the evolution of the forms
of g of law. According to him, general propositions
of law are later than spgciﬁc decisions on particular points. The
oldest form of law in the world according to him is represented

' in the Themistes referred to by Homer. These
are really decisions or judgments given on

particular cases brought before the chief for decision, the judg-
ment being supposed in every instance to have been derived by
direct inspiration from the Gods. These Themistes however
by repetition developed into more or less general rules of rudi-
mentary custom which is also expressed by the Homeric term

o Dike. So long as society was organised on a

P Dike monarchical basis, the form of law was always
~of this type and every law was supposed to be the result of a direct
inspiration of the King. *Monarchs however were everywhere
superseded in course of time by aristocracies of some sort. - The
remarkable pre-eminence of the Chief which alone maintained
the authority of the absolute chieftain did not generally continue
in “his ‘successors, and, naturally, the authority of weak and

, mcapable chiefs tended to grow less and less. They were
therefore supplanted by anstocracy everywhere in ancgem
V»somety ' : ' N

Themistes.
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There were various forms of aristocracy. In some, asin
Transition to aristo-  Sparta or India the form of monarchy was
cracy, Customary Law. .
retained but the real power passed from the
hands of the King to a body of men who by reason oi their
descent and their power claimed to dominate the state. In
others again as in Athens or Rome even the semblance of mon-
archy was dispensed with and the authority vested formally as
well as really in the aristocrats themselves. In some places the
aristocracy consisted of military classes, in others it was chiefly
of the spiritual or intellectual classes. But everywhere the
authority passed from the King to a privileged class. This
change corresponded, according to Maine, to a change in the
nature of law. The aristocrats or the class in whom the
authority in respect of laws now vested could not claim the same
direct inspiration which it was possible for the sacred persen,
the King, toclaim. The progress of society likewise had made it
impossible to sustain the theory of direct inspiration, as, by
this time, laws had come to be understood as more or less
general rules. These aristocrats therefore claimed, not a direct
inspiration from the Gods, but «a monopoly of the traditional
knowledge of the laws which was handed down in their
families from generation to gereration. This therefore is the
second stage in the evolution of the forms of law namely the
age of customary law. In course of time however this stage is
replaced by the third stage, that of the Codes.
Most civilised ancient societies, at some stage
or other of their evolution, had their codes. The causes whxoh led
to the writing out of the customary law, which was all that these
ancient codes purported to be, were various. In most cases the
laws were recorded for the purpose of assisting the memory of
the aristocratic ]aw.gwers and were maintained as manuals in
use in their schools. But in Rome, and possibly in some other
places, the code was the result of the rise of democracy. The
‘people wanted to know the law and insisted upon those laws
‘being. _inscribed in a more or less public form, The Code

Codens.
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did so in Rome, but not in ancient India, where the first
codes were really manuals for use of the learned men who laid
down the law and for the instruction of their pupils. Maine
however notices one common factor among the reasons which
led to the evolution of codes in different places, namely, the
spread of the art of writing. The codes according to him al-
ways came into existence when the art of writing became fami-
liar to the people.

When once the codes were formulated, the further spon-

taneous development of law ceased. It no

Further develop- . . .

ment of law—Fiction, longer developed of itself, it was deliberately
Equity, Legislation.

changed and developed. The processes by
which the further development of law takes place according to
Maine are Fiction, Equity and Legislation. These three pro-
casses were utilised one after another in course of the gradual
evolution of laws.

By fiction Maine “understands the change made in the law
laid down in the written code under cover of
the assumption that it is not being changed
but only applied in specific casess The most notable instance
of fiction in the history of law is the fiction of interpretation.
In Rome as well as in India this fiction was carried to a very
high degree of subtlety by 4 body of jurists, who were not
vested with any legislative or judicial authority, but whose
‘opinions. gained currency by reason of the eminence and learning
of the persons laying down the law. In England the same thing
‘has been done from the reign of Edward I, but not by the same
agency. Law has been authoritatively laid down by English
‘courts in judicial decisions in which they purported merely
‘to'interpret the old law, but, in point of fact, laid down new
‘law which was considered to be binding on all courts of equal
or inferidr ]unsdxctlon Students of law are all familiar with the
idea of the development of law by means of the fiction of mtern.'_‘
pretatlon in Enghsh qase-law, the Roman Responsa Prudegtum

and the: commentanes and N:bandhas of Hindu Law.
3 TRR ,

Fiction,
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Fiction is réplaced gradually in Roman Law by another
' - principle, namely, Equity. In England also
the same agency was availed of by the
Chancellors for the purpose of ameliorating the Law. In Rome
the preetor purported to ameliorate the law in the course of its
administration by an appeal to the Law of Nature or Equity
which was supposed to be a principle of universal application
with inherent power to override the written Law. This principle
of a natural justice having claims to remove the imperfection
of the common or civil law does not appear to have been very
much utilised elsewhere. But Maine believes that it was a
necessary step in the progress from fiction to legislation. The
characteristic of Equity as an instrument for the improvement
of law lies in this that its interference with the previous law is
express and avowed, whereas in fiction it is not so. The basis
of the authority of the new law is supposed to be a principle of
higher worth, superior to the authority of the existing Jaws.
While in legislation the authority of the new law arises not
from the inherent nature of the principle but from the authority
of the agency laying down the law.
Legislation stands for the comparatively late method of lay-
ing down the law by the authority of the
sovereign. While ancient codes were merely
declaratory of the customary law, the legislation of later days
involved the introduction of new law which added to or super-
seded the old law by a deliberate "act of the Sovereign. This
weapon is not found to be used for the changing of the law
until the so¢iety gets used to the idea* that law is changeable,
by the application of the other principles.
This course of evolution laid down by Maine cannot be
 Oritioism of Maines accepted as entirely correct even in the case
theory. Religions law  of Greece and Rome and does not cer&amly
existed ~ bofore  Civil
law. represent the course of hlstory everywhere
-Maine’s fundamental error in formulatmg this
~ theory seems to lie in his failure to recogmse that early Law

_Equity.

Legislation.
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is an integral part of religion.! In the very early days of society
law 1s nowhere found dissociated from religion which, with
own ideas of right and wrong already held the ground before
law &s such, came into existence. The religious law had an
organisation for enforcing, supporting and explaining it. When,
at a later date, the jurist's law first came into existence, it was
this organisation which took charge of it. Thus in the Greece
of Homer, the king was the chief of religion as well as of the
military organisation. It was nothing unusual therefore that
when a question of right and wrong arose, these people brought
it before the king for adjudication. Under similar circumstan-
ces in the India of the Vedic age, people would go, not to the
king but more readily to the Parishad* which laid down the
religious Law for the people. While therefore the roots of
agdjudication and Law in Greece might lead us back to the
Themis of the King, in India it would lead us back to a body
of men who had made the pursuit of learning their vocation in
life, and who constituted the Assembly or Parishad who were
already judges of the religious life of the people.
To me it seems altogether grroneous to assume that adjudi-
Adjudication presup. cation cou.]d' have preceded Law El‘nless you
paes a basin of ralos take Law In 3, very narrow sense. [hat a dis-
pute is brought before any body for adjudica-
tion or the determination of the justice of the thing implies that
people have already got an idea of justice in human relations
and it is that justice or Dharma which they want to enforce by
means of the adjudication. Even before the first adjudication,
therefore, there must have existed a conception of a rule of
1 Fustel de Coulanges in his Ancient Qity emphasises the importance of religion and reli.
gious laws in prnmltlve and ancient society. There is room for suspicion that the impor.
tance of religion in.the constitution and evolution of Greek, Roman and Indian societies
‘has been exaggerated by him. But the. general thesis that rel:gwn underlies most ancient

Jaws and iwstitutions cannot be gainsaid. Maine himself refers to the religious character of

ancien# law in his Early Law and Custom, _
? Qu the constitution and history of the Parishad, see ben Gupta : Sourees of ‘Lgto ,,)a,a_ad ,

Society in Ancient Indin (Calenttc. University).
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justice which was at that time supplied by Fas or Dkharma or
Rita. In course of time, as adjudication develops, these rules
of justice tend to become more and more crystallised, diversified
and defined till they lead, in. some places, to the separation
of law from a general code of right founded on religion.
Adjudication is so far from being the primary fact in juris-
prudence that it has itself got a history behind
ad?“:&'ﬁ,ﬁtiﬁ?,,"ﬁgi" ° it. Long before there was any possibility for
adjudication, people used to right their wrongs
by self-help. Their ideas of justice were rudimentary and they
were more guided by the desire for revenge than by anything
else. In seeking to right one's wrong by self-help a man in
primitive society could get the support of his family and clan.
But so soon as self-help becomes something other than remedy
by one’s own effort, so soon, in fact, as you have to get other
people, whether in your family or in your clan, to identify them
selves with you in seeking redress, you have to step beyond ,the
bare principle of revenge. It would not now be enough that you
feel a desire to do somebody an injury, but there must be circum-
stances in the case which, in the opinion of your family or your
clan, justifies your seeking to injure your enemy. It is from
this that a rudimentary idea of justice may be said to grow.
That reprisal is just which would induce your family or clansmen
to join in seeking vengeance with you. This rudimentary
conception of justice becomes crystallised in many communities
in the law of justified revenge which is known as the Lex
talionis or the law of retaliation. In the Twelve-Tables we find
it provided that if a limb is broken or blood flows there ‘may be
retaliation. This corresponds to the Law of the Old Testament
~which provides ‘“an eye for an eye and a tooth for a tooth.”
This law, cruel as it seems to us, represents a notable -advance

' Leist, Altarisches Jus Gentium, p. 111, ef seq., spoaks of a Rita (r;;t,’io-,' pvais) 'ggge?iof"
customary law preceding the Dharma (Themis, fus) stage of law.. Although 1 .cannot
accept the theory in the clear-cut shape in which it is presented, there is a great truth

wnderlying this proposition.
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on the primitive instinct of vengeance, because the revenge is
not now merely a private instinct; it is regulated by some rule
end some measure, however rudimentary. The stages by which
this jdstified . reprisal gradually developed through the inter-
mediate stages of voluntary arbitration to adjudication by public
judges like the king or the pr:aetor are matters which will have
to be dealt with later on.! But it is perfectly clear that long
before any adjudication could arise and any juridical law could
be said to exist, there already existed a standard of right and
wrong which was supported by the opinion of the community
and which might be enforced with the aid of the community
The tribunal which adjudicates on disputes takes different
shapes in different communities; but it always adjudicates on
the basis of a more or less vague notion of justified reprisal
The constitution of the tribunal differs in different parts of the
world. The motives underlying the interference of the head
or heads of the social organisation in private disputes were
also dpparently different in different communities. And it is
not possible to lay down one definite course for the whole
human race in respect of the origin and early history of
adjudication and law. :
The law which was administered by these primitive
The Taw admini. tr‘il?unals wa's also different in different commu-
tered based on super-  nities. But whatever it might have been it
natural ‘sanction.
always proceeded on the basis of a certain
“body of rules of right believedsto have a religious and super-
~natural sanction. It is hard to conceive that society at any
-time could have been without customary rules or that it should
“have arrived at a formulation of the rules only by generalisation
'-from individual dooms. A theory like this labours under the
serious defect that it fails to recognise the fact that before
.the lqwyer’s law there always existed the law of the priest,
- The roots of law have to be sought in the Fus and the Dharma
- [

-~ 1 See post, Ohapter VIIL
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and further back in the Rifa or ratio, at any rate amongst the
Aryan races. - :
Maine’s theories about transition from Dike to custom
must also be corrected by the same qualifica-

,,,S;;z‘?;"::,;{’,mg;;‘:; tion that it is not a universal law of evolu-
K G mmitive  tion. Whatever may be said about the course
of evolution in Greece or Rome it is perfectly

clear that in Indta and, possibly, amongst the original Indo-
Germanic race there never was that absolute autocratic stage
which would make the stage of Themis or Dike possible. From
the earliest traces that we can get of the social organisation
of an Aryan race we gather that they were not governed by a
king, but by a group of men, like the star-gazers described
by Berosius with reference to the Kassites, who devoted them-
selves to the knowledge of superhuman things. We find their
descendants in the later political organisation in the Magi
of Persia, the Brahmins of India, the Druids and other priests
of the Celtic and Teutonic races and other similar institutions.
From the very earliest times the authority in society seems to
have been vested in Aryan socéeties in such a body of men who
administered the Law which they were supposed to derive from
beatific vision or from tradition. Thh tradition represented the
custom of the school of learned ‘men and became embodied,
later, in the early codes of India. So that the aristocracy seems
to have been administering the law of custom and tradition from
the carliest times that we can 4magine amongst the Aryan
races.

13 . &

NOTE ON THE ORIGIN OF CUSTOM.

‘The origin of custom in primitive society has formed
the subject of keen controversy. Tarde is of opinjon that
the greater part of the laws and institutions of people
originated in .imitation following upon invention. ‘‘Speaking,
'praymg, v«orkmg, fighting, doing whatever sort  of work M
“says he, ‘“involves repeating what one has learnt from one:
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who has acquired from some one else. And so ene after
‘another back to the first framers of each word-root
* * * back to the few authors of each form of rites, of
each method.of labour, of each mode of war, fencing boots,
strategic ruses which pass from man to man, more or less
prolonged.” ‘I do not say,” he continues, ‘‘that imitation is
all of social reality, it is but one expression of sympathy which
antedates it and which it intensifies in expressing, and it
depends upon invention, the spark from which it is only the
greater light.""'  This may be illustrated by reference to the
growth of language. We speak the language which we have
learnt partly from our parents and partly from others, which
has, in fact been passed on to us from our predecessors. So
also marriage customs and other rituals, and, in fact, every
soeial institution may be shown to be evolved by imitation of
others. At the same time, as Tarde intimates, imitation is
not aJl of social reality.” There is continuous invention on the
part of man. An invention is mmitated and often forms the
root of a convention. Further, besides imitation there exists
another principle, which Tardee calls Logic or the application
of reason. lllustration of logical development may be found
not only in the case of dev Lloped societies and institutions but
also in primitive and ancient Communities. When you notice a
sportsman handling his bat in a particular way, you try to imitate
him. But you not only imitate, you also apply your reason to
“decide why that particular stroke is more effective than any other.
‘SuppOse you arrive at the conclusion rightly or wrongly, that it
is the swing of the bat which gives a greater force to the ball
and ‘makes the stroke more effective. You at once arrive at a
principle, which you apply in other cases, as when you are
handling a Tennis racket. When the primitive man applies his
reason to institutions which he imitates, he does not exactly
"%reason as we do, in terms of the developed conceptions and

S Les Mﬂsfarmatwnde Drmc translated in Kocourek and Wigmore, Prmntwe ami
Ancumt Liegul Institutions, p. 46, , ‘ .
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highly cultivated reason of to-day but on the basis of coneéptions
and conventions of his day and in accordance with the modes of
arguments with which he is familiar. But reasoning of some
sort is operative as a social force throughout.

While thus there is a great deal of justice in Tarde's theory,
there is room for saying that Tarde perhaps exaggerates, to some
extent, the influence of imitation and makes comparatively small
allowance for spontaneous evolution and he does not expressly
recognise the fact that imitation is in many cases founded upon
Logic. This is notably so in the case of primitive social insti-
tutions. Let us consider the ritual of marriage, for instance.
The ritual of to-day is the result of along course of evolution,
in the course of which it has brought together a number of
different rites and built them up into the complicated ceremony
of to-day. In its origin, the ritual was probably founded upon
the imitation of the words and acts of some one person. But
why was that act or word imitated? The reason was that
primitive man believed very much in supernatural influences and
the efficiency of 'magic in dealing with such influences.!
When therefore a man successfully went through a transaction,
whose nature people did not exactly understand, without incur-
ring any one of its supposed dangers, his neighbours would
place the credit of his success with something done by him or
some words uttered by him. It is because they thought that his
words and acts had such magic influence that they repeated
them when they themselves wanted to go through the same’
dangerous transaction. If the trick succeeded 'in other cases;
it became gradually established as a customary ritual. In these
cases, therefore, the imitation is not imitation pure and simple,
~ but imitation prompted by Logic. In point of fact it would be

‘very difficult to conceive of cases of imitation which was
~ conscious, without conceding some part in it to logic. In
unconscious imitation, on the other hand, which forms ¥ . gt

Crawley, The M, ystic Rose,
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part of the daily life of man, the element of logic is entirely
absent.

[mitation or borrowing from the institutions of races and
communitiestother than one's own is really an extension of this
primary instinct of imitation. We must not suppose that ancient
peoples were very prone to imitate from their neighbours. On
the contrary they had a very strong sense of the sanctity of
their own customs and usages and were hardly likely to give up
their own customs in favour of a foreign one.  But circumstan-
ces occur in which the choice 1s more or less forced on them,.
When a people find themselves placed in an environment for
which their time-honoured laws and customs are not suited and
social and economic needs press upon the community they are
found to seek satisfaction of their necessities by following the
example of their neighbours. It is not a very simple process.
We do not know the exact circumstances under which any
community got over its.primary prejudice against customs and
usages of alien races and adopted or adapted such foreign
customs. Some very strong reasons of convenience must al\vr’lys
have existed. But in very early<imes. mere convenicnce would
hardly tell in favour of a custom unless it could be coupled
somehow with argument from magic.

Magic has played a very important part in social

Magio s a factorin ~ evolution. [t has led to developments in laws
the svolution of a¥.  5nd institutions in a very startling manner.
"Ancwnt and retarded races comteeive their lives to be surrounded
by a considerable amount of danger from supernatural forces.
Every important and unimportant act in this view might involve
consequences that might prove serious, as a result of superna.
tural forces let loose by that act. But such evils might be
~counteracted by magic and there is a tendency. to look upon
rifling act as having more or less magical influence. In
ay there are developed in the course of time  elaborate
‘codés of ritual and cexemomal which embrace eventuaﬂy everyv .

‘little act of evcryday life.
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Primitive logic was founded mostly upon this magie. When
Primitive logic ana  the thing was done for a particular purpose
magic. there was a tendency to attach a magical
effect to it. The extension of the same magic to other similar
institutions or acts was the chief function of this logic. Thus
a particular act may have been originally prompted by a natural
desire or some consideration of convenience. But a magic effect
is attached to the act when it has become established in custom
and people of a later day try to elaborate that magic and extend
it to other similar acts in which there is neither the original
motive nor any consideration of convenience.



CHAPTER 11
PRIMITIVE AND ANCIENT SOCIAL. ORGANISATION

Before we can expect to get anything like a complete iden
of ancient laws it is necessary to have a correct notion of the
society in which those laws existed. Social organisation
is perhaps the most important factor in the history of ancient
law.

Primitive society as distinguished from modern society is

. ) racial as opposed to national. Modern society
Primitive  society . R . X

racial as distinguished  is organised in states or political units of
from n:ﬁom' society which constitute nations. We might
say that the modern national society is on the way to becoming
international. And, already we may find in the organisation, for
example, of the British Empire, oensisting of so many countries
and nations living wide apart from one another, a society which
has out-stripped the Jimits of r:ational organisation. But that is
another story. As distinguished from societies of the past,
modern society is national. The basis of communion between
the members of modern society is—living in the same country,
governed by the same politicalauthority. On the contrary ancient
social organisation did not take account of contiguity in space
or community of allegiance but proceeded almost entirely on the
basis of race, that is, descent from common ancestogs, real or

fictitious.
- The germ of the race therefore. is

e - to be found in the family and one might
.,w,ifm, i family olmost say that primitive society is family
s writelarge. [
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From the family developed by a course of natural expan-
sion the clan or sippe gens. All these, as
well as similar orgamsat:ons based on matri-
linear kinships' are only expansions of the family. The
members of a clan are all supposed to be descended from a
common ancestor and it is this tie of blood that constitutes
relationship and racial and social affinity.  One remarkble
evidence of this circumstance is furnished by the fact that, in
primitive society, all clansmen are called by their relational
names and not by their proper ones.
Maine supposes that the primitive or ancient state is in
Tragsition from  the same manner aresult of the further expan-
olan to the State. sion of the family. The family expands into
the gens, the gens into the fribe and the fribe into the state,
which in ancient times consists of men, all of whom are
supposed to be descended from a common ancestor. This
theory however is only partially correct. The tribal organi-
sation and the organisation into states involves the operation
of a principle differént from that of common descent. That is
military principle.? The tribe is the clan or group of clans
organised for military purposes under the authority of a chief-
tain who becomes, later on, the king of the ancient state. The
basis of the organisation is military necessity and convenience
and, although the material for the organisation is furnished -
- primarily by the clan, we find that military exigencies very
often lead to the inclusion of nomn-clansmen within the tribal or
the state organisation. Altogether there seems to be little doubt -
that, as poirited out by Ihering, while the clan was developed
by the natural expansion of the family, with the principle of
“cohesion furnished by kinship, the tribe and the state were -
_,moulded and given their form by the mlhtary prmcnple The
! ch;ef of the tribe as well as the king of the prlmmve state 1s .

i

Gens.

) somq“&nthwpologisu are mclined to use the term ° clan’ to -igmfy mam!inm ohna'-
only -THit caa” only lead. to confusion of language. .For no oonv.nucn in lihly tov.
ohanul the name of the clans of the Highlands. - . - ’

% Therlng : Geist.der ROmischen Rechts, Vol. I, p. 248 et uq
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. only the military captain and he owes his pre-eminence to his
 personal prowess and capacity for military organisation.
When the state has outlived the period of external strife
Btate in  poaceful and continues in more or less peaceful times
times; the king s the organisation of society finds placed at its
Judge. . .
head a man who concentrates in his hands,
in the highest degree, the physical strength in the state.
There is now a tendency for all power in the state to gravitate
towards him. Military necessity makes it obligatory to impose
restriction upon the liberty of individuals for the purpose of
‘maintaining peace and order amongst the fighters, By reason
of the necessity for maintaining peace and order within the
state in times of peace, the king gradually becomes the judge.
We find him the administrator of all affairs of the state.
And as a person, he towers above every individual and every
institution. It is in this way that the state is gradually estab-
lished. Inspite of this, however, the tie which unites the different
members of the state is supposed to be common descent. Men
are not Romans or Athenians or Spartans by reason of their
being born of the soil of Rome, Athens or Sparta, nor by reason
~of their habitual residence in those cities, but by reason of
their actual or supposed descent.from the founder or founders
of the cities. These ancient states are therefore primarily
aggregations of kinsmen or blood relations, qualified by the
" circumstance that many persons who were not of the kindred had
_ been adopted into the society; either as individuals or by clans.
- Inmost places we find that as a result of this a duality grows
‘-Dum’ in prim  UP in tht constitution of each ancient state,
tive. stator. The Roman, that is, the Patrician, is the
person who has the full status of the Roman citizen with the
full rlghts both in private and in public Law (cives optimojure).
But ewe “find that there is also a large population of persons
| who are not entitled to those privileges although they live
Cin the c:ty . The Blebeians, in early times, the Peregrins ot
‘ :tbe -Dediticii were not strictly speaking, members of the state;
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Similarly in India we find that the Aryas are the only classes
who are supposed to constitute the state and in whom alone
the Laws are interested ; while the Sudras, and, still less, the
Antyajas, who live in the same state, are not, supposed to
participate in the laws of institutions of the state. This condi-
tion of affairs arises from two classes of circumstances ; either
the ruling class has come and settled down in a locality where
the native population is immediately reduced to a position of
subordination and, possibly, servitude; or the inferior class
have gradually come and settled in the city founded by the
superior class either for support and protection or for purposes
of trade or otherwise. When this subordinate population grows
in importance and attempts to establish its rights on a footing
of equality with the higher classes they can only take their
stand upon a principle of social organisation, different from
kinship, namely, local contiguity. The Plebeians of Rome
asserted their rights in this way and laid the foundation for
the development, in course of time, of local contiguity as the
principle of social organisation. This principle, strengthened
still further by the sway of feudalism in Europe now holds the
ground as the only principle of social organisation in civilised
states. No doubt there is still a certain element of hereditary
or racial connection in the organisation of men in a state. The
Frenchman is not only the man who lives in France but one
who is, generally speaking, descended from a Frenchman. - As
I have observed however, the principle of race as binding
together the members of a state is gradually giving way before
the wider cohception of internationalism.



- CHAPTER IV.
FaMILY AND KINDRED

The family is the pivot of ancient society. The
clan and the other units of society are expansions -of
or organisations growing out of the family. The nature of the
" Pamily the kernel SOCial organisations depends, in a very great
of ancient society. measure, upon the character and the organi-
sation of the family. Besides, almost everywhere in a primitive
society we find that the family is an imperium in imperio—a
sort of miniature state within the state. The head of the family,
whoever he is, is the absolute master in respect of affairs
which concern the family alone, the state interfering only in
affairs” affectmg different families. In Rome this authority of
of the head of the family was manifested in a superlative form.
The Head of the family, the husband or householder is the
absolute master over his wife and children under potestas and
over his slaves, so much so, that he has the jus vit@ et nescis
and complete power over the properties acquired by the members
of the family. There are scholars who look upon this as the
result of a line of development from the primitive father-right
which, according to them, was not so exaggerated in its earliest
form. But elsewhere also we have this jus vit@ et nescis and
the property of the father over the acquisitions of wives, children
and slaves.® It is quite clear that, at any rate amongst most,
if not all, ancient and primitjve societies the family was the final
authority in deciding disputes between members of the family and
anything happening within the family, which did not affect any

~other family, was a purely domestic matter in which the authon-
: tnes of the- State have no right of interference.

* Ronil Maine, dncient Law, Chapter V., ’
* In Bindu Law for instance Vasitha speaks of the ‘parents having the !'itbtto
sell, give or mortgage sons. - Bunahsepa is gold by his father to be sacrificed. In. “mont.

countries the -father had the ngh't to axpone the child—notably the' bmtlc ebﬂd -—Yi‘unpt
- def, Historical Jurisprudence, p. 334, 4
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We shall therefore discuss the constitution and organisation
of the family in ancient and primitive systems of Law. With
regard to organisation, families may be divided into three classes,

the - Patriarchal and the so-colled Matriarchal
Pururen of families:  and the Totemic families. In the first, the
o -+ headship belongs to the father and it consists
-of the father, his wife or wives and the descendants of. the
husband and wife. This family expands along the lines of
-agnatic kinship; or, in others words, kinship is counted through
‘males.only and not through females. The clan or gens which
-develops out of this family is a group of families or kindred who
.are related to one another through males alone. Maine ' points
out that the foundation for this agnation or relationship through
males is to be found in the Patria Potestas so that the agnates
are those relations who would have lived under the same
paternal authority or within the same family organisation if their
“common ancestor had been alive.

The so-called Matriarchal families on the other hand are
groups which form round the mother. The
stock of the family is the mother and the

family consists of sons and dauwhters of the mother and sons

and daughters of the daughters. The sons and daughters of the

males of the family have no'place in a strictly matrilinear

system. The women do not go and live with their husband in

the husband’'s house. They live with the mother even when

they are mated and the children to whom they give birth are

members of the mother’s family. In a society of this character

the development of the wider groups, naturally takes place alongf

the lines ‘of matrilinear kinship; that is to say, people are

considered as related to one another who are descended from a
common female ancestor through females only. The son or
daughter of a male member of the family is not a member of the

'famxly, because his mother lives in her mother’s house and’ only
-receives her husbands there ; and the children would be born i in:
‘their"mother’s family. In most cases, however, we find that the

* Matriarchal family.



EVOLUTION OF LAW 33

family 1s not matriarchal, strictly speaking, because the stock of
the family, the mother, though she usually holds a position of
greaters honour and authority in the family thana patriarchal
materfamalias is not the real head of the family. The headship
very generally belongs to her brother or nearest male kindred.
But the family i1s matricentric and the kinship which arises out
of this family organisation is matrilinear.'
The root of the difference between the two systems
consists in the different ideas with regard
Differences founded to marital relations. In the patriarchal society
‘;‘aﬁ:ff rf;it.vo’s:m of marriage 1s considered as a union, more or less
permanent, between one male and one or
more females, with the result that the woman is taken out
of her father’s [amily and authority and comes under the
authorify of the husband. Marital union in the matriarchal
family on the other hapd consists of a relationship between
men and women which involves no change of kindred on the
part of the woman, no change of the authority over her
and hardly any outstanding obligations between the man and
the woman such as we havg In the patriarchal society.
Such marital union may be polyandrous or monandrous. Of
the polyandrous form we hawe*an illustration amongst the
Nairs of Malabar; of the monandrous, the typical illustration
is to be found in the é&eena type of marriage® In the
patriarchal marriage there is a.lways involved, ip a more or

+ In most matrilinear societies this striot scheme of kinship has been more or less
modified by the inclusion of the childres of males in the kindred. They are families
therefore of a mixed type, just as most actaal instances of patriarchal socicties show a
more or less liberal admission of cognates to the kindred. The beena type of marriage
prevailing in societies which are otherwise patriarchal is an indication of the mixing up
of o patriarchal with & matriarchal institution. (Vinogradoff, op. cit., p. 195.)

% Beena, #operly speaking; is the name of a form of marriage prevalent amongst
the Sinhalese in Ceylon. In it the daughter lives in the father's house wherq she is
visited by ber husband. -Her children becomes her father's kinsmen. But the tprm_
beena marriage was extended by Morgan as a technical term to imply all marriages of

this type in which the husband vigited the wife and it. hag been used in that sense by
“others, notably by Robertson-Smith’ (Kinship and Marriage, p. 87). It is to be noted

5
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less pronounced form, the idea of ownership or authority
over the wife and it is this notion of authority which sticks
to the relation to the last. It is entirely different with . marital
relationship in matriarchal societies. .
Since the middle of the last century the question as to the
relative position of these two types of marital
lation "5F intriaceny Union anc? family organisation, in the order
moerieg® from promis-  of evolution of society has been the subject
of acute controversy between different schools
of sociologists and legal historians. A school of thinkers in-
cluding McLennan, Morgan, Fustel de Coulanges, Kohler and
others have maintained that the matricentric family is the
prior of the two types of family-organisations. Before the
proprietary or patriarchal form of marriage was evolved, the
marital union took place on the lines of polyandrous union of
the Nair society which also was preceded, according to most
of these writers by group marriage and promiscuity. In other
words, humanity in its origin, knew nothing of any marriage
bonds. Men and women had intercourse just as they pleased,
without any restriction whatsoever. Gradually however the
notion of temporary appropriation grew up, as sexual jealousy
came in. In the effort to appropriate the women to themselves,
men built up the proprietary form of marriage. So long as
the sexual relations were promiscuous, and also during the
period of qualified promiscuity, children naturally grouped
round their mother; and thus the family-organisation belong-
/ing to this stage of society is naturally matriarchal. On the
‘contrary, when the woman became the property of the man,
‘the children of the woman, who were assets in primitive society,

iy

‘that this is not & purely matriarchal institution, for the kinship of the. beenj: wife. a,nd her
‘ohildren is ‘with her father' and not her mother. It is obvious that this was a variant of
the matnn,mhal form in which the danghter woald live with her mother and be kmdred‘
"to her mot.her s kin; ' This’ type of marriage flnds i(s ana.loguos in the Mahabharatu
stories ol the marﬂaga of Arjuna with Ulfipi and Uhitréngada. : '
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belonged by right to the owner of the woman. Thus, in this view,
the patriarchal family with patrilinear kinship was a later growth.
Or the contrary Maine insists that the primitive family
» was patriarchal, and of the type which
thgfw;';:"gw;heg?' o is depicted in the Old Testament and in
patriarchal society.  Homer’s description of the Cyclops. From
the evidence of the old Testament and
that of social institutions of Romans, Hindus and Slavonians
as well as from Homer's description of Cyclopean society,
Maine concludes that ‘the effect of the evidence derived from
comparative jurisprudence is to establish that view of the
primeval condition of the human race which is known as the
patriarchal theory.”' He thus summarises the character
of that system “ Men are first seen distributed in perfectly
isolated groups held together by obedience to the parent.
Law is the parent’'s word."
The evidence which has been brought forward of the
matriarchal theory from all parts of the world
Mﬁf:f[,',‘:r 2;‘.2 ,Ef:t‘; makes it impossible to insist that the patri-
;‘,:f,},'f}l;::}'[;p:_"i""""“ archal society was the only possible type of
primitive society. At the same time the
theories put forward by those whe insist on promiscuity followed
by mother-right as the primitive type from which the patriarchal
society was developed later on, cannot be sustained. As
Westermarck * points out, there is no trace of the actual
_existence of promiscuity as a principle anywhere and at any
time; it does not even exxst in the animal world among the
higher mammals ; and amongst the apes, the hordes with the
male as its leading member is already an established fact.
Sexual jealousy finds its full play among the higher animals.
It is not lieely therefore that a condition of promiscuity could
" have® been tolerated by the primitive man. The evidences

g M&_»ilvm, Ancient Law.
. ¥ History of Marriage, 3rd Ed.
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which have been brought forward in favour of the theory of
promiscuity are chiefly, not cases of absolute promiscuity, but
what are known as group marriages, which are of various kinds ;
and, in many cases, these group marriages represent not so
much actual marriages between groups as the range of possible
marriage.'

As the evidence now stands, it is not possible to say with
any assurance either that primitive society was everywhere of
the patriarchal type or that one type was derived from the
other. Although we cannot thus go to the root of social

institutions, we can notice that the form of
mf;‘;;';&l‘;f,g;;;;;;;::gg social organisation everywhere is to some
moulded by.environ-  gxtent moulded by social and economic en-

vironments. The relative numbers of the two
sexes, the physical and social surroundings of the cominunity,
the pressure of external enemies and such other circumstances
are often found to make a particular form of social organisation
the most suitable for the community. Thus where a community
is constantly engaged in warfare, the males constantly have to
live away [rom home, and- women are left to themselves,
mother-right finds a hospitable'soil. Similarly, as illustrated in
the case of the Nambudri Bgahmins of Malabar, the paucity
of females coupled with residence amongst a polyandrous
community accounts for the adoption of polyandry and matri-
archate by a people. The Nambudri Brahmins are undoubtedly
of Aryan descent and the existence of patriarchal institutions
amongst them is evidenced by the fact that the eldest son
of a Nambudri always marries according to the Arya
rite. The younger sons however have Sambandhams like
all the other classes of people in Malabar. This was due
to the fact that unless this was allowed, marriage would

be an impossibility in the case of most Brahmins i the
Malabar.

*r

' Vinogradoff : Historical Jurisprudence, Vol.1, p. 184.
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The contention therefore seems tobe justified that the parti-
cular form of family organisation and marriage

be’grl]'erﬁr::w;ml havo which we find in vogue in any coafxmunity is
type. . the result of the pressure of environments.
Under the pressure of one set of facts a

particular society develops patriarchal institutions and patriarchal
marriage. Under another set of circumstances another parti-
cular community develops matriarchal institutions. The
possibilities of different forms of sexual union are not un-
limited and may be looked upon as practically limited by the
actual forms which we can study amongst ancient and primitive
as well as modern races, including retarded races. Primitive man
in different environments, under the pressure of different sets of
circumstances adopted one or the other of these limited number
of possibilities.  The result was the formation of different types
of society and social mstntuhons some of which were patriarchal
and others were matriarchal, some of which were monogamous
and others were polygamous. It is not necessary (o assume
that all these variations must have proceeded from any common
root or that any one of these forms*must be looked upon as the

primitive type from which the "other forms may have been
derived. » L
The intercourse between man and woman 1s, as we have
Maminge  rules  SCET nowhere absolutely free and unrestricted.
evolvo out of primitive - Amongst the savage races there are wide
ranges of taboo excluding the possibility of
intercourse between man and woman. It is only within a certain
range of relations that intercourse is permissible and then only
under more or less severe regulations. These marital relations
are therefore regulated' or placed under a system even
amongst fee most backward races, although there are races
which*permit polyandry and polygyny and even group marriages
approachmg promiscuity. [t is out of these regulations of
marital relationships in primitive socxety that the mstltutlon

of marriage has arisen.
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I have drawn attention to the distinction between the two
Differences in types  Principal types of marital relations. In the
o plamilios due v matriarchal society whether polyandrous or
ringe form. otherwise, marriage creates comparatively
few outstanding obligations as husband and wife. There are
no obligations of the husbands nor any rights in respect of the
children. In some such societies, as amongst some of the
Bedouins, the husband and wife have a tent to themselves, in
which they carry on a sort of a household. But generally
speaking, the husband is more or less like a visitor and he
certainly has no authority over the wife. This means that the
wife has generally a greater measure of freedom in such socie-
ties than in patriarchal societies. But this does not neces-
sarily imply that the woman is free from all control whatsoever.
She 1s under control of her mother's kindred and generally, her
mother’s brother or her own brother and the control is some-
times quite as great as that of the husband or father in a
patriarchal family. In the patriarchal society, on the other
hand, the effect of marriage 1s profound. Generally speaking
there 1s everywhere, in such’societies, the idea of the appropria-
tion of a woman, that is the making of the woman into one’s
own property. The woman, .generally obtained from outside
the family circle, is made into the exclusive property of the
husband who, if not precisely entitled to exclusive intercourse
with the woman, was, at any rate, entitled to regulate the
entire life of the woman, including her relations with other
men. This notion of property, or, to be more precise, autho-
rity over woman lies at the root of the entire marital relation-
ship in patriarchal society where the husband becomes the
master and is entitled to deal with the woman more or less as
he is entitled to deal with his cattle or slaves. &g the patri-
archal society therefore marriage is always marriage of downinion
and it always leads to the acquisition of an amount of authority
over ‘children,” who are looked wupon' more or less as a
'prop:jf-’};rft'_vf{‘;,.»pf the: fz;fher. “Even in. patria;chal societies thre';fé:


































































































































































































































































































































































































































































