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PRIMITIVE LAW

CHAPTER 1

INTRODUCTORY

AN is a social being. He is never found alone,
M save under the compulsion of exceptional and

temporary circumstances. In this he differs
from the higher apes, his nearest analogues in nature,
which are usually solitary or found at most in tiny
bands consisting of an adult male, his female consort,
and their immature progeny. Human beings, on the
contrary, if they separate in the search for food, flight .
from enemies, or other purposes, always rejoin the
band to which they belong at the earliest opportunity ;
and where, as frequently among the lowest races, they
habitually gather in small companies, these coalesce
either at stated times, or on summons for consultation
touching matters of common interest, for the perform-
ance of common rites, or for other social purposes.
Such aggregates, whether of few or many, whether
temporary or permanent, necessitate rules governing
the relations of the individuals composing them to one
another and to the aggregate, and the relations of the
aggregate and of individuals composing it to similar

I 1



2 PRIMITIVE LAW

aggregates and to alien individuals in general. With-
out these rules the assembly or the band would be a
mere agglomeration of individuals guided only by their
individual wills : it could not continue to exist.

Such governing rules are the laws which the indi-
viduals and aggregates alike obey. In the lower
culture—that is to say, among relatively primitive
peoples—these laws are to the present day unwritten ;
and presumably this was the case universally in archaic
times. Hence, among civilized peoples who are
accustomed to associate laws with written documents,
the rules obeyed by savage pcoples have been refused
‘the name of laws and called only customs. But customs
that are fixed and generally obeyed are indistinguish-
able from laws. In our own country, the judges of
the King’s courts have always recognized and given
effect to them as laws, though prescribed in no written
legislation. Thus modes of action and conduct which
have been followed from time immemorial by the
community, or by particular classes or districts, as
definite and proper rules for the guidance of trans-
actions, or of the relations between different sections
of the community or between individuals, have been
stamped with general approval and bccome part of
expresslaw. On the same authority the resentment and
repudiation by the community, without any formal
prohibition by the sovercign, of conduct defined as
contra bonos mores have been adopted, and this conduct
has been declared contrary to the public interest and
good government. Both o the positive and the
negative sides custom has been recognized as law.

The first attempt at codifying Roman law was the
Law of the Twelve Tables, assigned to the year 450 B.C.
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But nobody suggests that unwritten, but real, laws
did not exist long prior to this. Rome had then been
an independent and growing State for ages. Indeed,
we expressly hear of new laws and changes of law long
before the promulgation of the Law of the Twelve
Tables. Our own forefathers, the English of the
period called the Heptarchy, had no written laws until
after the coming of Christianity at the end of the sixth
century. The earliest written legislation by the kings
and their witan that has come down to us is obviously
nothing more than a series of attempts to supplement
and adapt to the new order of things a body of law
already of ancient date. Kent was naturally the first
kingdom to do so; and the new laws of Kent in more
than one instance speak of their kings as thus adding
to the laws of the forefathers. The legislation of
Ina, King of the West Saxons, also presupposes the
existence of a body of laws, which it is intended
to supplement and amend. It is needless to labour
the point.

In these pages we have only to do with Primitive
Law, the rules which govern societics in the lower
culture. The word primitive must not be taken literally.
We do not know what laws governed mankind in an
absolutely primitive condition. No records remain of
that condition when human beings first emerged as
such—when men first became men. Of their societies,
therefore, we know nothing. We can only infer that
mankind must have been evolved from gregarious
ancestors. The process was doubtless slow and
extremely gradual; and the co-operation of numbers
was a material element in bringing about the result.
Co-operation implies a certain degree of harmony ;
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and the harmony must have been attained by some
kind of rudimentary regulation. That such regulation
was possible the examples of deer and even bees and
ants, which have not risen above the merely animal
condition, abundantly prove. Much more, then, was
it natural to creatures endowed with higher capacities,
and hence with greater possibilities of advance.
Our acquaintance with human societics begins at a
much later date, The most backward societies of men
now are at least societies of men with human needs,
human feelings, and human aspirations. It is to these,
and to societies somewhat more advanced, that anthro-
pologists apply the term primitive. Its use is ncces-
sarily comparative and vague, as many terms are
which relate to the subjects or the consequences of
Evolution.

The laws of all such societies are unwritten, because
writing is unknown ; or, if it be known, not in common use.
But the laws themselves are well known. In England,
in consequence of the growing complexity of civiliza-
tion, the presumption everywhere underlying legal
administration, that every one knows the law, has
ceased for generations to correspond with the facts, and
has been expressly limitcd by the courts of law so as to
exclude the opcration of .certain details of the law of
property. In a simpler society, the difficulty cannot
arise. From his earliest days the everyday life of the
tribe is exposed to the child. He becomes acquainted
with the meaning of his surroundings, the occupations
and duties of the individuals composing the tribe, its
divisions and organization, as they are revealed in the
acts and in the talk of all about him. At the age of
puberty, when his understanding has sufficiently
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ripened with his years, he is brought together with his
fellows of similar age under a more formal and pene-
trating discipline, in the course of which he is initiated
into the secret tribal traditions and ideals and the rules
which are to guide his life as an adult member of the
community. Thenceforth in constant communion with
the elders he profits by their knowledge and experience,
until his memory is stored and his judgment is matured
on all the questions of tribal as well as sectional and
individual rights and duties. Such a result is possible
only where the community is comparatively small, and
where its civilization is rudimentary and uncompli-
cated by the division of labour, the machinery, the
accumulation of property, the ranks and social divisions
of more advanced societies.

Primitive law—the law of societies we call primitive—
relates of course to rude conditions, in which culture
has made but little progress, and in which the more
elemental conditions demand little of the elaboration
rendered ever more and more nccessary by expanding
civilization. On the other hand, it covers whole
departments of life that we have abandoned to the
unfettered will of the individual, or at all events dropped
from the law of which cognizance is taken by the courts
of justice. Many of these, it is true, are still governed
by our social customs, or by the rules of voluntary
societies within the body politic ; but they are matters
which do not affect foreign relations, the King’s peace
within the realm, the descent of property, the conditions
of labour, taxation, or ether subjects to which in modern
days we confine the enactment and administration of
what is with us technically the law. Primitive law is
in truth the totality of the customs of the tribe. Scarcely
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anything eludes its grasp. The savage lives more in
public than we do; any deviation from the ordinary
mode of conduct is noted, and is visited with the repro-
bation of one’s fellows. It is a common thing to
ascribe any untoward event which may happen after-
wards to such a deviation.! A man’s relations with
his mother-in-law are a subject for jocularity with us;
the community does not interest itself seriously in them,
unless he transgress the etiquette of the position with
the kitchen poker. It is otherwise with the Black-
fellows of Australia. Among the Yuin of New South
Wales a man might not even look at his mother-in-law ;
and even if his shadow fell on her it was a cause of
divorce. The tribes on the Hunter River, at the mouth
of which the thriving port of Newcastle now stands,
were more severe: to do no more than speak to her
was death.?

It is a serious offencc against the law of the Ifugao
of Northern Luzon in the Philippine Islands to use
certain language or do certain acts in the presence of
one’s kin of the opposite sex who are within the pro-
hibited degrees of marriage, or indced to refer to sexual
matters save in the most delicately veiled manner.
Breach of the taboo was generally punished by social
contempt ; but in one district it rendered the culprit
liable to be punished by the lance, especially if a third

1 An instance may be given of the effect of deviation in what
we should think a very trifling matter. Among the Bantu of
South Africa  a man must never sleep on the right-hand side
of the bed when he occupies the same bed with one of his wives,
He must not touch her with his right hand ; if he did he would
have mo strength in way, and would surely be slain.”—Rev. ]
Macdonald in “ J. A. L.,” XX, 140.

2 Howitt, 266, 267.
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person were present. No one among the same people
who knows of a death may ask a relative of the dead
man if he be dead ; he who does so is punishable by
fine.! At a death among the Arunta of Central Aus-
tralia it is the duty of all the actual and (under Arunta
law) possible sons-in-law of the deceased to cut them-
selves on the shoulder ; and to omit to do so is to render
the offender liable to punishment at the hands of some
other father-in-law, actual or possible, by forfeiture of
his wife, who will be given away to another man.?
Their northern neighbours, the Warramunga, forbid
certain foods, including the flesh of a kind of kangaroo
(Macropus robustus), to all except very old men, and
for anyone else to eat this kind of kangaroo is a grave
offence.? Among the Ewhe of the Slave Coast of West
Africa ‘“the most absolute tolerance prevails with
regard to the worship of the gods, and it is considered
quite natural that opinions should differ concerning
the choice of a god. Sacrileges or insults to a god,
however, are always resented and punished by the
priests and worshippers of that god, it being their duty
to guard his honour.” ¢ Do we pity or despise these poor
savages and barbarians for the importance they attach
to such trifles? In the fifteenth and sixteenth cen-
turies, on a much higher plane of civilization, we burnt
alive, by sentence of the courts, men and women for the
crime of heresy, and we compelled every one to attend
his own parish church every Sunday and ecclesiastical

1 R. F. Barton, “ Uni¥. Cal. Pub.,” XV, 12.

2 Spencer and Gillen, “ Central Tribes,” 500; ‘‘ Northern
Tribes,” 514, 515.

3 Ibid., ** Northern Tribes,” 515.

4[Sir] A. B, Ellis, “ E¥e,” 81.
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holiday—a law which was only repealed in the tenth
year of the late Queen Victoria, within the lives of many
persons yet surviving.

Some of these prohibitions and injunctions raise the
question of the sanction necessary to a law. The
subject will be considered more at large hereafter.
In the meanwhile it is enough to observe that social
contempt often carries very real penalties in the lower
culture; and even supernatural penalties, the ven-
geance of a god or the sclf-acting power of a taboo,
are the creation of society. The general belief in the
certainty of supernatural punishment and the aliena-
tion of the sympathy of one’s fellows generate an
atmosphere of terror which is quite sufficient to prevent
a breach of tribal customs, such as would be held to
account for a personal or tribal calamity.

Tribal law does not recognize the divisions which are
found convenient in juridical discussions. The law is
one; every part of it is equally consecrated by long
use, by religion, and by the instinctive submission of
every member of the tribe. In these stages of culture,
in the same way as the name is an essential part of the
individual, the law is an essential part of the tribe, It
is no question of aim or utility. Every portion of it
is equally binding and has the same rcputed origin ;
every portion equally belongs to the traditions of the
tribe and is a sacred inheritance from the tribal ancestors.
The law is a manifestation of the tribal life, as indi-
visible as life itself. This is not to say that there is no
change, no legislation.

No one will venture to affirm that any community
has remained perfectly stationary during the centuries
or millenniums that have elapsed from its beginning,
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whatever that beginning may have been. There has
been constant change, usually very slow and gradual,
and then for the most part unconscious, but at times
sudden or greatly accelerated. Contact with other
communities, with other civilizations, with new and
unfamiliar physical environments, is among its most
obvious causes. Internal expansion, too, has led to
continual developments; for apart from outside
influences the growth and evolution of a living organism
have been acting throughout its existence. But the
new law rests on the old foundation and speedily
becomes consolidated with it. For scientific purposes,
therefore, while we analysc Primitive Law into different
subjects, in the hope of rendering it more intelligible,
it must be always borne in mind that the “ primitive "’
docs not so analyse it. He accepts it as a whole, a
unity, the thought of analysing which has never entered
his head.



CHAPTER 1I

CONSTITUTIONAL LAW

HE first requisite of every community is to

I have some sort of organization which provides
for the scat of authority, the method and extent

of its exercise, and the internal arrangements governing:
the relations of its various parts. This is the consti-
tution of the socicty. In communitics the most nearly
primitive of any now existing the constitution is of the
most elementary kind. The organization depends in
the first place upon the food-supply and the means
of obtaining food, and next upon the foes, human anc¢
other, with whom the community has to contend. Some
of the peoples in this condition inhabit the most remote
and inhospitable regions of the earth’s surface. They
have probably been driven thither by the pressure of
tribes better equipped and more vigorous than them-
selves, In this case they may have recached in th:
happier seats from which they have been driven ¢
higher zone of civilization than they now occupy ; and
they may have been compelled to abandon culture
and organization unsuited to their present habitat ang|
condition. But although this is possible there is 11ttle|
or no evidence of such degradation. So far as we know,\
it may be said generally that peoples in such a situation

10



CONSTITUTIONAL LAW 11

show no signs of having once been more civilized than
they are to-day. They may therefore be taken as
exhibiting an early type of socicty. Other peoples in
a low condition of culture dwelling in a dand more
'favourcd with the means for human habitation and
bprogress have an elementary constitution in many
‘espects not a whit more advanced than theirs,

: The archipelago which we call collectively Tierra del
Ifuego is inhabited by several tribes, of which little
s scientifically known. The Yahgan are the most
outherly of these tribes. They inhabit the desolate
hores of the Beagle Channel and the equally desolate
slands southward to Cape Horn. They seem to have
tho tradition of ever having lived anywhere else. In
t\eir bitterly cold and stormy environment the Yahgans
afre naked savages, having at most a sealskin or a sea-
o\ter skin thrown over their shoulders to protect them

the produce of the sea—fish, seals, molluscs, and
1fow and then stranded whales—and on the eggs of
-birds. This precarious life has chiefly to be passed
n ycanoes, each of which represents an independent
uthority, containing for the most part only a family
roup, commanded by the father or the most experienced
agnd able seaman. Ashore they are housed in rough
vigwams, in which a family or two may dwell. At
tifmes they assemble in larger numbers at a fixed ren-
dezvous, where they may remain for weeks, dividing
ocialistically the plunder of the seas, or whatever else
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chance may have thrown in their way. But the dura-
tion of these assemblies is precarious; the necessities
of life and the uncontrolled will of the chief of a family
group may bring it at any time to an end. It follows
from what has been said that the only fixed authority
recognized is that of a father over his family; there
are no other chiefs, though an influence, real but
undefined, is exercised by experience and proved
strength, intelligence, and ability, or by the medicine-
man’s craft and skill in his management of men. A
father’s power over his wife or wives and other depen-
dants is in theory absolute; in practice it is greatly
limited by the power and independence of the women.
There is, however, no social inequality, neither slavery
nor aristocracy being recognized. Definite clan-organi-
zation does not exist, but the germs of it may perhaps
be found in the fact that certain groups *related
apparently by blood and marriage occupy more or less
fixed localities.” :

The tribal constitution is here in a distinctly rudi-
mentary stage. No other is possible in the cruel
environment. Yet we are told that ‘‘ the Yahgan is
as gregarious as his food-supply and wanderlusi, th{:
latter if not engendered at least nursed by his habitat,
will permit,” and that ““ only lack of greater communal
intercourse is responsible for lack of leaders.” ?

In the stormy Bay of Bengal the inhabitants of the;
Andaman Islands, a negrito people, are very low in thg
scale of humanity. They are acquainted with the
of fire, but do not know how to produce it. They arg
divided into a number of independent tribes, among;

! Proc. 19th Internat. Cong. Americanists, 426 sgq.; * Bul.
B.E.,” LXIII, 168, 177, 188-199, 225.
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which the entire country is apportioned. The climate
is tropical, the islands are covered more or less with
jungle, and life is less arduous than that of the Yahgans ;
larger communities are therefore possible. Roots,
fruits and seeds of various kinds, honey, shellfish, fish,
and turtle on the sea-shore, inland the produce of the
chase, such as mammals, iguanas, snakes, and certain
insects, constitute the main food-supply, occasionally
f;ried with pigeons or jungle-fowls, To obtain these
they have to live a nomadic life, each tribe and each
local group within its own limits. They dwell in huts,
more or less fragile according as they are intended for

comparatively permanent camp or to serve only
tlemporary ends. There is no organized government,
1hor any chiefs properly so called. The persons who have
been called chiefs in the writings of Mr. Man, and even
pf Sir R. C. Temple, appear to be in fact no more than
gen whose personal qualitics of skill in hunting and
shing, their boldness and enterprise in war, and their
feputation for generosity, hospitality, and evenness of
gemper have led them to eminence among the older
men. It is the older men and women who manage
c affairs of the community and get the best share of
the good things of Andamancse life. Each tribe

‘, pnsists of a number of independent local groups or
gommunities, united only by a common language and
fpach common feeling as it generates with neighbours
Biho arc known, and who are known to be on the whole
Wendly and to have certain common interests. In
emselves the local groups are but loosely bound to-
Bther : a member who is discontented can always
#hit his group and join another which may be willing
@ receive him. In the management of affairs the elders

Ii



14 PRIMITIVE LAW

are therefore subject to the will of the group ; and, if
in the distribution of food and other matters they get
any personal advantage, it is because this is conceded
to their known qualities and experience and to the
tradition of the community. Moreover, younger men
attach themselves willingly to elders of known ability,
and increase their following and their local group.
There is no distinction of rank or class: apart from.
age and personal character all are on equal terms.
But there is a further division of the people into long-
shore men and jungle-dwellers, according to their
respective habitat and habits, each of these divisions
in each tribe having its own elders and leaders.?

The constitution of the Andamanese tribe, accordmgly
is still founded on voluntary association and obedience.
If it be any higher than that of the Yahgans, it owes
it to the larger and more permanent aggregations ot
individuals composing it, and consequently a greater
and more continuous common feeling and co-opera.tlon
The people are not separated by the need of seekmg!
food on barren islets and on the seas, where numbers
would be of little avail and could not be supplied with!
the requisites of life. They dwell in the jungle, or on!
shores that furnish them with more liberal supplies|
On the other hand, co-operation is needed for the crec-
tion of their comparatively permanent encampments,
for the hunt, and for protection against neighbouring
tribes, some of which are warlike and addicted tq
raids across the frontiers of thcir respective territories
Assistance is willingly given, for the sustenance an

'E.H.Man, “ J.A. 1,” XII, 108 ; Sir R. C. Temple, ** Census
of India, 1901,"” 49, 51. Both the accounts have been muct
modified by subscquent inquiries.
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often the very existence of the local community and the
tribe are at stake. It should also not be forgotten that
the association and obedience of the individual members
may be voluntary only in appearance and in detail.
The habit is impressed on them from their earliest
years. It becomes part of their character. They
cannot imagine any other mode of existence ; and to
act contrary to the customs of the tribe or the wishes
of the elders would be to challenge public opinion and
to render them outcasts, unless in a particular case they
had strong grounds for their action and the sympathy
of a considerable proportion of their fellows.

In a similar zone of civilization the Australian tribe
differs in organization from that of the negritoes of the
Andaman Islands in scveral respects. As in the case
of the latter, each tribe occupies and hunts over a certain
territory whose limits, however ill-defincd they may
seem to us, are well understood by the natives. The
tribe within those limits speaks a common language and
recognizes a certain kind of kinship uniting all its
members ; but it has no chief, nor any large permanent
community. The quest of food divides it into small
parties, sometimes consisting of no more than a Yahgan
boatload—an adult man with his wives and children—at
other times of a greater number, but usually all related
by blood or marriage, roving about within a certain area
dver which they have a special claim, and camping
together in miserable temporary huts, or often under
tlhe shelter of mere wind-screens. These small parties
affe, however, more or Yess in touch with neighbouring
parties, and with them form what may be termed a
! group, which meets now and then for ceremonial
fighctions, consultations, hunting, and social amuse-
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ment. Morc rarely the entire tribe assembles for these
purposes, and less frequently still two or more tribes
speaking dialects of a common language.! Such
meetings, if food can be ensured, may be prolonged over
days and even weeks; but the conditions forbid any-
thing more than an occasional reunion. The strongest
tie between the units of a tribe is perhaps that of
language, which gives substance to the vague feeling
of kinship between the different local groups. Each
local group, whether large or small, is very jealous of
any violation of what is decmed its special territory, and
such violation may, and frequently does, lead to war.2
Although the tribe has no single chief whose power is
recognized by all the units, there is as a rule one man in
each local group who takes an undefined lcadership and
from his ability and experience is recognized in that
capacity. On his death he is often succeeded by his
son, if qualificd in the same way. Such a man wields
in his local group much influence. His authority is
rarely set at defiance ; but it is indefinite, and is armed
with no compelling power. Beyond the limits of the
local group he comes into competition with other local
leaders. Both in the local group and in the tribe the
real power is vested in the old men, who form a sort of
council whose decisions arc generally accepted; and
of this council the local leaders (often called the head-
men) naturally form part. The constitution of the
council, however, is vague, and its decisions, when

L
11t is convenient to refer chiefly to G. C. Wheeler, ** Ti\w
Tribe,” because he has analysed the frequently vague and even
contradictory reports of observers who arc first-hand authontﬂes
‘ The Tribe,” 18, 20, 28, 62, 76 ; Howitt, 41.
2 Wheeler, 41 sqq.
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made known, are subject to the acquiescence of the
general body.!

Another division cuts across those of the local group
and the tribe, namely, the clan, Save among certain
tribes every native belongs to a clan, theoretically a
body of blood-relatives into which he is born. This
body transcends the local group and the tribe. Indeed,
so wide are its ramifications that it is probably not too
much to say that many of the clans, or clans which are
held to be their equivalents, are found from one end of
the continent to the other. We shall consider the clan
more in detail hereafter. Meanwhile it is sufficient to
obscrve that the claim to blood-kinship is not the
vague kinship of the tribe, but a definite relation
founded on descent on one side, and on one side only,
either through the mother, as seems to have been the
original reckoning, or through the father, which is now
the reckoning of some of the tribes. Among the Central
tribes the clans are in process of disappearing. The
Arunta have already practically discarded them in
favour of local groups, centred round the shrines of
perpetually reincarnated ancestors. At the head of
each of such local groups is a leader who is believed to
be a reincarnation of one of the ancestors, and the
group over which he in some scnse rules bears the name
of the clan the shrine of whose previous incarnations
it is belicved to be in possession of. The local group
sontinues the reincarnation of the dead, and is recruited
aot by descent but by children who are believed to
be reincarnations because their mothers are held to
1ave conceived not by sexual coition, but by the

1 Wheeler, 49 sqq.
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entry in some mysterious way into their wombs of the
spirits of the deceased.?

The clan is exogamous, that is to say, no member is
allowed to marry another of the same clan, for this is
held to be incest.? A further development in organiza-
tion has, however, taken place almost all over Aus-
tralia, by which the tribe is divided into marriage-
classes. These marriage-classes seem to have been
developed out of the clan-system. In the tribes of
simplest organization they coincide with the clans.
In this case there are only two marriage-classes, which
results in dividing the clans into two phratries; and
marriages are only permitted between members of
opposite phratries.® This, however, does not of itself
prevent marriages of very near kin. If the rule of des-
cent were matrilineal, for instance, it would not prevent -
the marriage of father and daughter, for they would
belong to opposite phratries; if patrilineal, it would
not prevent the marriage of a son with his mother.
The next step therefore is to divide the marriage-class
into two. Every member of a marriage-class belongs
to one or other of these divisions or secondary classes,
and the children of a marriage belong to the class of
the parent of the sex through whom descent is reckoned,
but to the secondary or sub-class to which the parent
does not belong. Most of the tribes having the original
marriage-classes only, or the original marriage-classes
and the secondary classes, reckon descent through the
mother only. Some of the, Central tribes have still

1 Spencer and Gillen, ‘‘ Central Tribes,” Chap. IV.

2 Howitt, 176, 189, 203, etc; Spencer and Gillen, * Central
Tribes,” 60 ; Frazer, * Totemism,” I, 53.

% Howitt, 175; Spencer and Gillen, ** Central Tribes,"” 60,
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further developed the system by sub-dividing the
sccondary classes, each into two tertiary classes. All
these tribes reckon descent through the father. His
children belong to his primary and secondary classes,
but not to his tertiary class. They are assigned to a
tertiary class to which he does not belong, and his
grandchildren to another tertiary class, with neither
of which can he intermarry. The whole tribe is thus
divided into eight sub-classes, into only one of which is
any member allowed to marry. This artificial arrange-
ment seems to have been devised to prevent the marriage
of near kin among a scanty population in which the
choice of a spouse was already not too wide, and in
which the negotiation of a marriage was a matter of
high import to the community.* This at least is its
. effect ; but it also prevents the intermarriage of many
persons who, as we reckon kin, are in no way related
to each other. In a low stage of culture, however,
kinship is reckoned on what is called the classificatory
system, which appears to have in view the rclation not
of individuals to one another, but of classes. Thus
the father and all his brothers, as well as certain of those
whom we call cousins and others of the same generation
outside the lines of what we cstcem as kindred, are
reckoned as fathers, the mother and all her sisters,
together with certain cousins, as we reckon them, and
other women of the same generation, as mothers, and
so on. It is not that the * primitive ’ does not know
who is his real mother, or does not recognize his mother’s
husband as his real fathér, but the actual mother or
father is one of a class all of whom sustain for purposes

1 Howitt, 199 sqq. ; Frazer, * Totemism,” I, 60 sqq, IV, 105 sqq.;
Roth, 56, 69.
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of social order a certain relationship to him. As the
sense of dependence and affection develop among
persons brought into close and continuous contact, the
feeling of kindred becomes more and more individual
and acute, and the marriage regulations, unless suffi-
ciently systcmatized by such a device as the Australian
marriage-classes, overflow in supplementary prohibi-
tions, similar in principle to those in use in civilized
countries; the clan tends to die away and be super-
seded as an active institution by the family.

The constitution of the Australian tribe thus exhibits
a higher capacity for organization than is exhibited
either in the Yahgan or in the Andamanese tribe. It

"is true that the permanent aggregation of any large
number of individuals into a community is rendered
impossible by their surroundings and their low civiliza-
tion ; there are no tribal chiefs and no ranks of society ;
all men are equal, save so far as their personal character
may raise them in the estimation of their local group
to some kind of leadership. The clans, however, bind
together the units of society into an association by
what are believed to be ties of blood ; and on these arc
superimposed the marriage-classes as a further step in
organization, very useful in default of any distinction
such as is in a higher society found.in the different ranks
and occupations.

The isolation of the Australian Blackfellows for
immemorial ages, like that of the peoples previously
considered, has doubtless resulted in the perpetuation
of their rudimentary civilization and the continuance
of the democratic constitution of the tribe. Had they
been subjected to invasion by other peoples they must
have been dispossessed of the continent, or a great part
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of it, and ultimately annihilated, or they must have been
conquered by and intermingled with them, so as to
form a people with institutions of a much more elaborate
character. The same cause has preserved, on a much
higher level of civilization, a condition of society in
many respects comparable with that of the Andamanese
and the Australian natives. The Philippine Islands
have a population of Malay origin, composed of a number
of tribes in various stages of culture. Those inhabiting
the lowlands have suffered the domination of Moham-
medan conquerors, and after them of the Spaniards, who
have brought in various religious and social customs,
as well as more material clements of culture. But
the mountaineers, by virtue of their greater inaccessi-
bility, have retained their independence, and with
it more primitive institutions. Since the Americans
have been masters of the islands they have penetrated
where the Spaniards never succeeded in going; and
several of the interior tribes have been carefully and
scientifically studied. Of these the Ifugao, inhabiting
a mountain region in the centre of the northern part of
the Island of Luzon, present with many advanced
features a very archaic social and political type. They
are agriculturists, whose staple industry—putting
aside the gentle art of head-hunting, now suffering
eclipse by reason of American persistence in rendering
the practice uncomfortable—is the growth of rice,
supplemented by that of sweet potatoes and some other
vegetables of less importance. Upon rice they chiefly
depend for their subsistence. For its cultivation they
have carved their steep mountain-sides into terraces
with wooden spades and woodeg crowbars. Many of
these terraces are walled with stone, and some of them
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are as much as fifty feet high. All of them are irrigated
with the water from their mountain-streams. * With-
out his knowing it,” we are told, the Ifugao “ bases his
agriculture on scientific principles (to an extent that
astounds the white man); and he tends his crops so
skilfully and artistically that he probably has no peer
as a mountain husbandman.” 1

Yet the same authority goes on to declare that * of
political organization the Ifugao has nothing—not
even a suggestion. Notwithstanding, he has a well-
developed system of laws.” There is no central
authority, but the law rests on the unit of the family.
“The mutual duty of kinsfolk and relatives, each
individual to every other of the family, regardless of
sex, is to aid, advise, assist, and support in all contro-
versies and altercations with members of other groups
or families.”” * The family is alittle democracy in which
each individual is measured for what he is worth, and
has a value accordingly in the family policy.” It is
“an executive and judicial body. Its councils are
informal, but its decisions are none the less effective.”
Consequently, the first principle of Ifugao jurisprudence
is that the family solidarity is to be preserved. It is the
family that punishes offences against itself or against
individual members; for every offence against an
individual member is an offence against the whole
family. The Ifugaos are divided geographically into
districts and villages. But disputes do not take place
between these : only between families; and peace is
made between families. ‘“ But peace between the
principal familics of two villages or districts was some-

1 R. F. Barton, * Univ. Cal. Pub.” XV, 9.
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times in effect a peace between the districts or villages
involved,” though it may have been uncertain and not
to be depended on. War between families and the
punishment of offences were conducted by a well-
understood procedure, which we shall consider here-
after.?

In fact, the family is the only organization known to
Ifugao law. As such, it plays a large part in Ifugao
lifc : it is responsible for the acts and defaults of all
its members ; it is capable of holding property in the
shape of lands, water rights, and valuable portable
articles deemed to be heirlooms, which can only be
alienated in cases of extreme necessity and with the
consent of the kin, registecred by solemn ceremonies.
In the face of all this it is odd that the term * family ”
is never defined by the only investigator whose account
has been published. As far as we can gather, it consists
of all the relatives, paternal and maternal, by blood
or marriage, within vague limits, of any given person.
It is not the same for any two persons unless they are
brothers or sisters of the whole blood and unmarried.
By marriage a man or woman acquires new relations—
the relations of the spouse ; and they continue to form
part of his or her family, though with a lighter tie than
blood-relations, so long as the marriage subsists. This
shifting nature of the family introduces an enormous
complexity into Ifugao society. Since the rights and
liabilities involved are so extensive, a marriage is usually
arranged for children at an early age. When entered
into by adults it is commonly preceded by an informal
*“ trial ” marriage. A permanent marriage is entered

1 Barton, 15, 92, 109.
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into with the consent of the families on both sides,
testified by repeated festivities, and including an assign-
ment, somewhat resembling in effect what is called in
English law a settlement, to the children of the property
they are intended to inherit.?

A similar society, but even more peaceable, is that of
the Eskimo. The peace of Ifugao society is, or used to
be, broken from time to time by head-hunting, which
naturally occasioned family feuds. The Eskimo on
the Arctic shores of North Amecrica and north-eastern
Asia had not this source of quarrel to add to such
disputes as incvitably arise in a human community.
Distributed along the coasts for thousands of miles
from east to west, their customs vary in detail, and are
partly dependent upon their immediate surroundings.
They are, however, in general agrcement. In winter
the Eskimo are congregated togecther in snow huts,
or huts built of rough stones and drift-wood, and they
are supported by the labour and daring of the men in
fishing for seals in skin-covered kayaks on the tem-
pestuous scas. The unit of society is a family consisting
normally of husband, who is the protector, provider,
and ruler, his wife or wives, and children. More than
one family somctimes lives in a hut, and the huts are
collected in little settlements, each comprising several
huts. There is no chief, nor any clan. The sole
divisions are the family as above defincd, and beyond
this the housemates, and in a settlement containing
more than one hut the placemates. A vague feeling
of comradeship is engendered by dependence on the
labours and adventures of the men ; and their produce

1 Barton, 17, 18, 19, 29 n,, 39, 40, 92.



CONSTITUTIONAL LAW 25

is divided first among the family primarily dependent
on them. If it be larger than suffices for the family
it is shared with the housemates and the placemates.
Every community is governed by its public opinion.
No one ventures, as a rule, to run counter to the public
sentiment or the customs of the tribe, which are well
known. What happens when anyone does so we shall
consider in another chapter.

When the long and bitter winter passes away the
community scatters, and its organization, such as it is,
disappears until the winter and darkness return. The
families on the mainland go to dwell for a while in tents.
The men hunt the seal and walrus, they fish for salmon
in the now ice-free strecams, they hunt the various Jand
animals of which they can make usc as food; the
women gather such berrics and other vegetables and
small animals as the climate affords. Sometimes
small parties sct out in kayaks, visiting others, or hunt-
ing on land or sea in a comparatively distant area,
refurning with winter to their own scttlement when it
reassembles, or settling down elsewhere. There is
‘nolthing to compel them to come back, except their own
chjoice, motived by usage and affection for their own
wiyes, parents, or children, or fricndship with their old
plaktemates. The whole scttlement often removes to
angther location for good reason approved by the
coramunity Or it may divide if it be difficult to live
peaceably together, or if a sufficient body of members
preffer another site.?

Although not held together so strictly by the family

Nansen, 104, 108, 119; Rink, 23, 26, 31; “R. B, E,,” VI,
?371, sqq. (cf. Mauss, *“ L’Année Soc.,” IX, 39 s¢g¢.); “R. B.E.,”

ADM
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organization as the Ifugao, nor limited as the latter are
by the immediate contiguity of other tribes, and
although more adventurous and more given to wander
than they, the Eskimo are not without bonds. They
may be born in a community or settlement, and they
may be retained in it by sentiment or by ties of relation-
ship, or they may join by their own free will; but
they know that once in a community they must act in
accordance with the common opinion, and their manner
of life must be regulated by the immcmorial customs
from which they cannot escape, cven by joining another.
Every member of a community has a voice in its
decisions ; and hardly even the shaman has a privileged
position. But much defercnce is shown to elders.

We have now considercd some typical societies of
rudimentary organization. Except the Ifugaos, they
are all in a very low state of civilization, dependent
on a supply of their daily food from hand to mouth.
The Eskimo may indeed be reckoned considerably above
the lowest step if we consider the admirable adaptation
of their instruments, the ingenuity of their appliances,
and the skill and beauty of their ivory carvings. But
the great test is their power of accumulating dnd
laying up stores of food and other provisions, so that
they may be able to rest on an artificial and well-
thought-out basis of subsistence; and this test they
fail to pass. Among all thesc peoples the seal of
authority is found to rest in the people themselves,
controlled by little definite ofganization. The begin-
nings of such an organization are, however, found in
the family, an institution based upon the union of the
sexes and the blood-kinship which thence ensues. ! In
this form it is probably the earliest of human institu.
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tions. But until it is provided with a distinct shape
by the formation of clans, it seems incapable of further
advance. In Australia alone of the cases we have
examined has this advance been made. We shall
now turn to a few typical examples of the constitution
of society in the higher savagery and barbarism. The
devclopments are numerous and varied ; and we shall
not have space (nor is it necessary) to consider them
at the same comparative length as the more elementary
forms with which we have hitherto been dealing.

We will begin with the Yakuts, a people of the north-
east of Siberia, onc of the coldest regions of the habitable
globe. Like most of those previously considered they
are a nomadic people, but unlike them they have
advanced to the accumulation of wealth in the shape
formerly of droves of horses and now of cattle, from
which their food and clothing are obtained. Their
food-supply is therefore no longer the hand-to-mouth
supply on the natural basis of hunting and fishing.
Their organization rests on the s¢b, or kindred, now
descendible in the male line, though formerly in the
female line. The stb or clar is called Aga-sesa. It
consists of an indefinite number of individuals all con-
ccived as rclated by blood. The clans are grouped
into a nasleg, and these again into an wlus, terms which
may be translated respectively as sub-fribe and #ribe.
The clan is divided into families, dependent on the size
of the droves belonging to them. The smallest drove,
on which a family of four persons could barely subsist,
was ten head, namely, five mares, one stallion, one two-
year-old, one one-year-old, and two suckling foals. On
the other hand, a maximum of from three hundred to
five hundred head would maintain a community of
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thirty in comparative ease. These economic conditions
on the Siberian steppes have severely limited not
merely the growth of population but the progress of
civilization. Whether large or small, the clan used to
be the community owning a drove; and between the
members of the clan there was community of goods.
They dwelt in settlements or villages, each village being
surrounded by enough land for the pasturage of the
drove. The land of the tribe for this purpose is divided
among the sub-tribes, and the land of the sub-tribe
among the clans of the nasleg. It was re-allotted from
time to time with the view of meeting the fluctuating
.requirements of the various divisions of the people,
for which special officials were appointed. There is a
strong feeling of solidarity within the s¢b, which formerly
blazed up in blood-feuds, and still shows itsclf on the
one hand in shielding wrong-doing by comrades, and on
the other hand by justice and right-doing within the
sib. Before the Russian occupation the whole clan was
held responsible for a murder by one member, and was
required to make compensation either in blood or
damages. Every sib has a council of elders that scttles
all questions; and whatever may be the character of
its decisions within the clan, as between its own members
and those of another clan it still takes the part of the
former. The powers of the head of the clan were
limited to the administration of justice and leadership
in war. A war or blood-feud, when it took place,
usually resulted, according to the national legends, from
the stealing of women or of ‘the animal wealth of the
clan. Reconciliations were celebrated by meetings
with ceremonies and feasting. The clans were inde-
pendent of one another. They used sometimes to rnake
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alliances for defence or economic purposes. In summer,
council meetings of the whole tribe are held in the open
air, which are attended by every one ; but the decisions
are arrived at by the elders, and accepted and confirmed
by the assembly. By the Russian occupation and the
introduction of cattle, which require much less labour
and attendance than horses, the structure of Yakut
society has been loosened and to a great extent revolu-
tionized. The kergen, or family, takes the place of
importance formerly held by the clan or sib. The
solidarity of the sib has passed or is passing rapidly
away. In the kergen the young are subjected to the
elder, and all to the head, usually the father or (failing
him) a brother, in whom all the property of the family
is vested and who can dispose of it as he pleases. His
power over the other members is uncontrolled. Thus
the life of the Yakuts is passed in the care of their
droves of horses or herds of cattle that find pasturage
on the steppe ; and in the occasional pursuit of game or
fishing. The organization and the conditions of life
imply a generally peaceful environment, and hence a
greater concentration of authority has been unnccessary
and has not been developed.!

From the Yakuts we turn to the Melanesians, a people
who also, in a very different climate and environment,
have made considerable advances in civilization. Their
wealth consists not in droves of horses or herds of cattle,
but in their fields of yams and taro, their plantations
of bread-fruit trees, and their pigs. They are even
acquainted with the use of money, and have three
species of currency—not, of course, of metal, but of

1" J. A L,” XXXI, 65 sqq. ; Czaplicka, 55-62.
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shells, of feathers, and of mats. The Melanesians are
a mixed race, perhaps developed from negritoes and
Papuans with larger or smaller infusions of immigrant
(probably Malay) blood. They inhabit the islands
eastward and south-eastward of New Guinca as far as,
and including, the Fijian archipelago; and they have
in comparatively reccnt times colonized the south-
eastern shores of New Guinea itself. Taking the
Banks’ Islands as typical, the fundamcntal matter
about Melanesian society is that it is divided into two
kins, called veve, which arc strictly exogamous. The
division is not political ; for members of both kins are
found in every village, in every house. The wveve, or
kin, reckons descent through the mother only; and
inside the kin there arc families, some of which “ have
a certain family pride, and endeavour to kcep up by
intermarriage the family connexion.” In this there is
a germ, but only a germ of rank. There is no tribal
organization. Each wveve is subdivided into groups
unconnected with the regulation of marriage. The
islands are also divided into districts, often inhabited
by people speaking obviously different dialects, having
local autonomy. The relation of the groups into which
the weve is divided with the districts has not been
determined. Practically all the men are associated
into connected societies or clubs, called respectively the
Sukive and the Tamate. Entrance into these clubs is
obtained by introduction through an existing memoer
(usually the candidate’s mother’s brother) and the
payment of sums of native money. Each is organized
into various ranks, promotion in which is also obtained
by payment. The higher ranks form a gerontocracy,
only attainable by wealth and influence. This gel‘lon-
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tocracy rules the people through the medium of the
clubs. It is not, strictly speaking, hereditary. A
" father, however, would see to his son taking such
degrees in the sogieties as would ensure his continuing
his own dignity and authority. The beginnings of
gerontocracy are observable among other savage
people, especially among those who perform rites of
initiation upon youths at puberty, and notably among
the Australian natives. The Melanesians have
claborated these rites into more or less secret societies
with a hierarchy of ranks applied to the purpose of
government, Such an organization would not be
possible without a settled community and an accumu-
lation of wealth. Here also the general condition is
one of peace, varicd, however, by warlike cxpeditions,
partticularly on some of the islands by the amusement
of kead-hunting raids.? 2193 5.
The Polynesians (a racc mainly of Malay origin,
occupying the islands of the Pacific Occan from Hawaii
to New Zcaland) are essentially warlike. Among the
Mabri the child, if a boy, was dedicated to the god
of wpar ; 2 and his primary instruction was in the art of
war2 The chiefs, it is said, used to spend the winter
in pllotting, with all the piety, callousness, and treachery
of Prussian king, the wars to be undertaken the
follpwing summer. In fact, the normal condition was
onet of war. This brought with it a more complex
organization of society than any that we have con-
sidefred hitherto. We find accordingly that the popu-

1 g-—--agton, 21, 24, 25, 33, 54-58; Rivers, “* Hist. Mel,

Soc.,.§’ passim.
2 ‘Haylor, 186.
3 Polack, II, 1,
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lation was divided into three classes: the aristocracy
called rangatira, in which chiefs were included; the
common people, ¢dngata-ware ; and the slaves, pononga
or taurekareka. Bravery and eloquence, or persuasive
power, were the two qualifications most insisted on ;
and these were capable, by the influcnce they gave him,
of raising a man from the common people to the rank of
chief, which, on the other hand, his descendants would
lose if they were wanting in such qualities.? According
to legend the ancestors of thc Maori came to the
islands in thrce canoes. The reputed descendants of
these ancestors were known by the names of the three
canoes respectively.  They constituted the three
primary lateral divisions of thc pcople. They were
again divided into #ws, or tribes, according to their
subsequent legendary ancestors, and these into sub-
tribes, called #apu.2 The chief was the head of a tribe
or sub-tribe. He had no influence beyond, unless in
war-time he were elected to lead a combination. All
war-chicfs were chosen from recognized chiefs. Apart
from election for this special purpose the dignity of
chief was strictly hereditary in the eldest child, or
failing him the next, and so on. The heir was called
ariki, whether son or daughter, though a female a}i/ei,
albeit she was very influential, could not lead in war
and lacked some of the privileges of the male arjki.
The Maori were devoted ancestor-worshippers; hence
the ariki was not merely a chief with secular functigns :
he was priest of his sacred ancestors as well. This gave
him command of the most potent spells and the right
of precedence everywhere. Hc was indeed, like |the

! Shortland, 226 ; Taylor, 194, 355.
2 Ibid., 223 ; E. Tregear, ' J. A, 1,”” XIX, 97.
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ancestors whose priest he was, sacred. Nay, every
successive link in the genealogical chain was more
sacred than those before it : every successive genera-
tion had two more illustrious ancestors than the pre-
ceding generation.! The chief, like every head of a
household, was supreme over his own household.
Outside it he had no power to compel ; and few matters
of importance, domestic or foreign, could be under-
taken except after public discussion and decision. At
the assembly held for this purpose not only chiefs
but also the warriors, women, and even children, were
permitted to speak; thus political wisdom and elo-
quence were early acquired. The final decision, how-
ever, rested with the chiefs. A chief might put to
death any of his slaves; but he stayed his hand before
.one of his wives or children, for the death of a wife
might result in a claim by her kin for compensation, or
in vengeance, and for the death of a child he would be
liable to be called to account by his hapu or swi.2 His
prestige depended partly on his personal qualities and
conduct, and partly on those of his divine ancestors,
with whom he was believed to be in constant com-
munication. He was sucrounded by a fapu which
rendeged his person inviolable, or even unapproachable,
unless) by a mightier and more illustrious personage.?
The cetntral force of Polynesian society was tapu (whence
our Elpglish word faboo). Its power was so great that
anythilpg that belonged to, or even was touched by, a
uld only be touched afterwards by one less great
than hig at the risk of death by supernatural means.

@ Tregear, ibid. 112; Shortland, 226.
Polack I, 36, 54; II, 61; Shortland, 227.
Pnlack, I, 27
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His very name was sacred and not lightly-to be pro-
nounced. A chief could /apu any property to himself
by a word. The power he thus wielded over the
superstitions of the people was immense.! Public
quarrels between chiefs were referred to and decided
by the rangdtira nus, or head of the tribe.? Of necessity
in a condition so unstable and so liable to surprise
attacks the population was gathered in pas, or stockaded
forts, the sites of which were chosen with great judgment,
and the defences of which were elaborated with care.
Indeed, military genius was developed that soon learned
to accommodate itself with not a little success to
the new firearms introduced by the pakeha, or white
- man.?

Material reward of success in war does not seem
to have been sought, except in one direction : the
slaughtered foes were brought home to be the subjects
of a cannibal feast. Thus was not only the last indignity
inflicted, but by eating the body of a conquered enemy
all his powers and all his qualities were approprixted by
the victor. Beyond this, however, in a land, where
there were few animals of any size fit for eating, and
where the natural basis of sustenance was still that of
the inhabitants, human flesh was a welcome if not
a necessary resource.* Maori cannibalism was not
entirely due to ferocity, but also, and perhaps yet .;:more,
to the physical craving for diet more stimulating than
fish, fern-root, or taro. Beyond the Pacific O¢ean a
similar craving seems to have led to cannibalism in

1Polack, I, 37; Shortland, to1; “J. A. L,” XIX, 113;
Taylor, 163 sqq., 352.

2 Polack, II, 63.

3 Shortland, 245: Polack, II, 25.

¢ Taylor, 193, 382, 353; Shortland, 247, 251.



CONSTITUTIONAL LAW 85

Mexico. The Aztecs are believed to have come from the
far north-west. In so doing they must have traversed
the Rocky Mountains and the great plains, both of them
abounding in the big game of the North American
Continent. Probably their sojourn there was no short
one. So much the greater therefore was the change
when they descended into what are now the southern
provinces of the Mexican Republic, where the principal
food was derived from the cultivation of maize, and
their life was perforce changed from that of nomadic
hunters to that of settled cultivators of the soil. They
possessed no beasts of burden or draught, and no large
domestic animals of any kind. For a stimulating diet
they had recourse to human flesh. To provide it they
waged continual warfare on the tribes they now found
.around them. In that warfare it was their great aim
to take prisoners for sacrifice to their terrible gods, and
after sacrifice to be eaten,!

Before dealing with the Aztecs, however, it is neces-
sary to make clear the distinction betwecn tribal
organization and that of a State.

Tribal organization is founded upon the kin. No
one can be recognized as a member of a tribal socicty
who does not belong to one or other of the kindreds
within it. A newborn child has no rights, and may be
put to death or exposed and abandoned to the wild
beasts and the mercies of external nature, until it has
been received and accepted by the head of the kin.
When this has been done it has more or less acquired
the rights of a kinsman—fights which await confirma-
tion when at or after the age of puberty the ceremonies
are performed which are necessary to full recognition.

1 Payne, II, 379, 380, 499-501.
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Admission of an alien into the Iroquois tribe was by
adoption by one or other of the kins in the tribe. It
was frequently performed on prisoners taken in war and
was the only alternative to torture and death. A regular
ceremony was performed, in which usually a mother
who has lost a son formally adopted a captive in his
stead. He was by this rite admitted into the tribe,
to which he henceforth belonged, and lost his status
in the tribe of his birth.! A similar procedure was
common in other North American tribes. The Osage
rule, however, was that when a captive was to be
received into the tribe the rite resembled a blood-
covenant and several clans took part in it; but the
new member was adopted into the family of his
captor.?

The blood-covenant is a very common ceremony in
other parts of the world. It consists in the transfusion -
of blood between two or more individuals, either directly,
or by drinking, or in some symbolic manner. By this
means the persons who go through the rite and those
whom they represent become of one blood, and are
entitled to all the privileges and liable to all the dutics
of blood-kinship, exactly as if they had been born to
them.

The transition from tribal organization to political
organization takes place when one military tribe over-
comes another and settles upon its territory. It is the
incorporation of the conquered tribe in the new organi-
zation, the object of which is the maintenance of the
military hold upon the land. The emphasis is trans-
ferred from the kindred to the country; the conquered

1 Morgan, ‘‘ League,” 1, 331-334.
2 F. La Flesche, ‘' Holmes Anniv. Vol.,” 287.
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tribe ultimately coalesces with the conquerors and
accepts the new outlook, the conquerors, on the other
hand, taking the conquered as fellow-countrymen,
and both finding in this new relation a common interest
against all other peoples. The process usually occupics
generations. When it is accomplished the * primitive ”
organization no longer cxists: the tribe has been
transformed into a kingdom, the tribesman has become
a citizen, his admission is not by adoption or blood-
covenant, but by an oath of allegiancc and a formal
recognition of his fellow-citizenship, he pays the dues
and performs the obligations demanded by the sove-
reign power from the class of citizens he has entered,
and is entitled to the same privileges and protection
from the sovereign power as other members of the
class.
" When the Spaniards came they found the Aztecs
in an advanced state of civilization. The soil was
systematically cultivated, substantial houses of stonc
were built, gold was worked, the measurement of time
for civil and religious purposes had reached the reckon-
ing of 365 days to the year, chronological records were
kept, picture-writing was developed, and arithmetical
calculations were in use for various purposes, not the
least important of which for the State was the assessing
and recording of the tribute paid by the subject peoples.
The Aztecs had descended upon Mexico, like the bar-
barians upon Rome, with a tribal organization. Their
settlement there, their contact with more highly civilized
nations as well as with the ruder aborigincs, had changed
the character of their organization. Surrounded on
all sides by foes and peoples conquered but by no means
assimilated, the lcadership of the tribal chicfs was
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transformed into a great military despotism, though
the transformation had not yet been fully completed.!
The military aristocracy was organized under the
monarch on feudal lines, the chiefs to whom lands were
assigned on military tenure being compelled to reside
at Mexico with their families, though always ready to
take up arms. Out of the warrior class a military
council for the sovereign was formed, and a judicial
body. There was a court of first instance, with a right
of appeal to higher judges, and thence to the sovereign
himself. The whole power seems to have been in the
hands of the warrior class, the heads of which formed
the nobility. Below the warriors were the peasants,
whose lives were a round of toil and taxation. Their
burdens were all the greater for want of domestic
animals. The cultivation of the land was perhaps the
least. All the building materials were transported by
the peasants, whose labour was also employed in build-
ing and repairing. They conveyed the produce of the
lands they cultivated to the proper storehouses for the
use of the warriors and religious officials, who had the
first claim upon it ; they also transported the tributes
of the subject peoples; they attended the warriors on
active service as bearers of their arms and food. Hardly
less laborious than the peasants’ was the life of the
warrior class. Once in every period of two hundred
days, as well as at other times when the sovereign
willed, they were summoned to take the field and attack
a hostile district, not because there was any just quarrel
or any reason to forestall tht enemy, but as a mere
military exercise, and because the gods required human
sacrifices and the cannibal warriors food. Both the
1 Payne, II, 494.
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warriors and the peasants were prescribed a rigorous
course of education for the parts they had to sustain ;
and their courses are pictured for us in the Mendoza
Codex, prepared shortly after the conquest and now in
the Bodleian Library at Oxford. The son was usually
brought up in his father’s occupation, from which he
had no liberty to diverge. The gods, the sovereign,
and the chiefs of the aristocracy were housed in splendid
and substantial buildings. The people were gathered
in pueblos, or villages, of which the most important
was Mexico, where the sovereign resided. Everything
was subordinated to the maintenance of military
dominance, the keystone of which was the worship
of their pitiless deities. It was a more than Prussian
tyranny, though the unfortunate natives may well have
doubted whether the God of the Holy Inquisition, who,
by the Spanish conquest, supplanted Huitzilopochtli
and Tezcatlipoca, was one whit less crucl or less addicted
to feeding on human flesh than they ! *

In the west of Africa dwelt a people who had gone
through a constitutional evolution very similar to that
of the Aztecs, but who had not attained to quite so
great a civilization, and whose continual wars resulted
in prisoners and human sacrifices as bloody as theirs,
though not in cannibalism—the people of Dahomey,
West African negroes speaking an Ewhe speech, dialects
of which are spoken all over the Slave Coast and its
immediate interior. The constitution of an Ewhe tribe
in general is that of an aristocracy of local chiefs,
subject to the king as head of the tribe. The common
people have no voice in the government. Dahomey
was a military monarchy. The king had made himself

1 Ibid., 11, 477 s4q., 486 sqq.
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absolute ; and all property belonged to him, even
the land which among other Ewhe belongs to the tribe.
He confiscated to himself whenever he pleased the
property of any individual. His person was sacred :
chiefs even of the highest rank were compelled to
prostrate themselves before him, face downward on
the earth, and throw dust over their heads. He had
a number of officials, of whom the principal were the
Megan or Muigan, his chief adviser and grand execu-
tioner, and the Mehu, his master of the ceremonics, who
collected his revenue. On the king’s death temporary
anarchy cnsued, during which all sorts of licence pre-
vailed and no one could be punished even for crimes.
It was ended as specdily as possible by the Megan and
Mehu, whose duty it was to select one of the king’s sons
to succced him. The eldest son had a prima facic
claim ; but he couid be set aside and another appointed.

The king’s harem was usually large and his children
were thercfore numerous. To maintain discipline in
the palacc there were a number of female officials
corresponding to the masculine officials of the court.
All officials, both those of the court and the provincial
authorities or chiefs, were appointed and removed by
the king at pleasure. When appointed, the king gave
an official the insignia of his office, which were required
to be returned when he died or ceased to hold office.
The local officials held courts for the trial of charges or
the decision of disputes, but the more important of these
were reserved for the higher authorities, or in the last
resort for the king. During the Annual Customs (the
hecatombs of human sacrifice that the king offered to
his divine ancestors), affairs of State and high politics
were discussed by him with his counsellors. At that
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time the meanest slave had access to him for the purpose
of making complaints, and it was frequently then that
such matters were inquired into. Out of the king’s
revenue all his personal expenses and those of the State
were defrayed. It was derived from taxation on local
productions and all imports, collected in kind ; from the
animal * gifts ” made by the heads of families, traders,
headmen of villages, and provincial chiefs at the Annual
Customs ; from the sale of prisoners of war who were not
put to death ; from the property of persons sentenced to
death or slavery; and lastly from the gifts of the pro-
vincial chiefs. These functionaries were not paid by
the king ; but it was their business to extort as much
as they safely could from the pcople under their juris-
diction, by means of real or imaginary charges, and

theiefrom to make their presents to the king. His
" power was maintained by means of a large standing
army—the core of which was the three thousand
Amazons, as the king’s female bodyguard was called
by Europeans—by the devotion of the officials through-
out the kingdom (whose interest was the same as
the king’s), and by an extensive and elaborate spy-
system.

This iron constitution, like the autocracies recently
tyrannizing over the east and centre of Europe, exhibits
the resources of a comparatively advanced civilization
abused in the interests of the autocrat and a small band
of officials to the enslavement of the rest of the people.
In its external policy it was applied to raising and
maintaining an immense* military force, by means of
which every year the ncighbouring tribes were raided,
terrorized, and conquered. It was the duty of the
Amazons to go out on military service as well as to guard
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the king and police the capital. Apart from them
there was no warrior class. When the king declared
war the male population was called out by messengers
sent through all parts of the kingdom. Each chief
at the head of the men of his own district took the
field, and along with them went the women to transport
ammunition and supplies, and if necessary to take part
in the fighting. They met at the capital and then set
forth, marching by night so as to surprise the foe
from whom the king proposcd to take plunder and
prisoners, for these were the chief objects of his ordinary
expeditions. The plunder helped to fill the royal
treasury ; the prisoners provided the annual sacrifices
to his ancestors, the wholesale horror of which long
resounded in the reports of travellers and made the
name of Dahomey a byword of senseless cruelty through-
out the world. It was no wonder that the French, ’
who held the protectorate of the adjoining coast
were compelled after long forbearance to intervene
in defence of territories they claimed and in vindi-
cation of common humanity, and to put an end once
for all to the kingdom and the rites of its bloodthirsty
gods.?

A parallel transformation from tribal organization
to that of the State was undergone during the Middle
Ages by the various peoples that in Europe invaded
and overcame the Roman Empire, or rose out of its
ashes. As a final illustration of * primitive ”’ constitu-
tional law we may take one of these. The Welsh
kingdoms were probably founded by a series of incursions
from the north, which were led by a more or less mythical
chief, Cunedda, and his sons. The conquest seems to

! Ellis, ** Efe,” Chaps. XI and XII.
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bave been easy. The rival kingdoms which came into
existence maintained for centuries desultory and
fluctuating wars between themselves and against their
encroaching Anglo-Saxon neighbours, until one of them
succeeded in imposing some sort of an overlordship
upon the rest. When Howel Dda, King of Deheubarth,
reached this position carly in the tenth century he
apparently aimed at fusing the various realms, not
merely by the rough-and-ready means of conquest or
intermarriage of the royal houses, but by the more solid
method of a common system of law. He was perhaps
inspired by the example of Alfred the Great, who had
previously codificd the local Saxon laws. Be this as
it may, the laws which have come down to us under
the name of Howel Dda, though in their present form
_much later than the datc of Howel himself, probably
owed their origin to his reign; and they afford us
a picture of a society in process of change from tribal
to civil conditions. ‘ Looking at the system as a
whole,” says Sir John Rhfs and Sir D. Brymnor Jones,
“it must be described as still tribal. Political and
property rights, as well as the status of individuals,
depended upon a theory of blood-relationship. The
whole community is looked upon as an aggregate of
tribes or clans and families, forming a ruling aristocracy,
nnder whom other classes of lower status are grouped.
The form of government, so far as the term ‘ govern-
ment * can be used at all, was monarchical. In theory
the king of Gwynedd or Aberfiraw was head of the
organization. He himself recognized the over-lordship
of the King of England. Regularly, all other chieftains,
princes or kings in Cymru were subject to the lord of
Aberffraw. The result is that there was a more or less
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well-understood hierarchy of kings or princes, which
presents remarkable analogies to a feudal kingdom.”!
The whole county was divided into cantrefs, and ‘these
into cymwds. The cantref was ruled by a lord appointed
by the king. He had a set of officers corresponding
to those of the royal household. Sometimes several
cantrefs were combined under one lord, who called
himself prince or king; but in any case, if we may
judge from the laws, each cymwd and cantref main-
tained its separate organization. The lord delegated
to certain officers the discharge of some of his functions.
In every cymwd there was a maer and a canghellor
discharging prescribed governmental duties, and in
"each cymwd a court was held by them with the aid of
other officers.” 2

Thus far the organization as a State. But there was
another and older organization, the tribal organization,
which pervaded it and was not entirely supcrseded for
ages. “ The cymry of full blood deemed themsclves
descended from a common ancestor; but thcy werc
divided into numerous kindreds, each of which formed a
kind of privileged oligarchy, but subordinatc to the
kindreds of royal status. The kindred [cenedl] was an
organized and sclf-governing unit, having at its head a
penkenedl [chief of the kindred]. The Welsh cened!
comprised the descendants of a common ancestor to the
ninth degree of descent. The penkenedl, say the Laws,
must not be cither a maer or cangellor of the king, but
an uchelwr [nobleman] of the country; and his status
must not be acquircd by maternity. He has to pay a
tribute yearly to the arglwydd [lord] or higher chieftain.

! Rhys and Jones, ** Welsh People,” 188,
2 Ibid., 190.



CONSTITUTIONAL LAW 45

He must be an efficient man, being the eldest of the
efficient men of the kindred and being the chief of a
household, or a man with a wife and children by legiti-
mate marriage. He was assisted by three other officers :
the representative, whose duty was to mediate in Court
and assembly, and in combat within the tribe, and to
act for the kindred in every foreign affair ; the avenger,
who led the kindred to battle, and pursued evil-doers,
brought them before the Court, and punished them
according to its sentence ; the avoucher, who scemingly
entered into bonds and made warranty on behalf of the
kindred.”* The kindred was thus *“an aggregate of
families residing in separate homesteads, at the head of
each of which was a pentenlu [chief of the household],”
who was assisted for various purposes by the officers
and a council of elders. All these families were held to
be descended from a common ancestor. There were,
however, different classes of persons, or castes; and
status depended on birth.2 The primary distinction
was between tribesmen or non-tribesmen, men of Cymric
or non-Cymric blood. Thosc of Cymric blood were
divided into aroyal class, belonging to kindreds of kingly
-or princely status; the nobility ; and innate tribesmen
called bomeddigion, gentlemen. Below thcse were the
unfree, that is to say, the villeins and the slaves.3
The nobility and boneddigion were liable to military
service at any time within the country, and for six
weeks in the year outside it. As in the Mexican con-
stitution, there were provisions for the education of
youth. From the age of fourteen, until when the boy
was maintained by his father, he was commended to
the lord (originally, it is suggested, to the head of the
L Ibid., 192. 2 Ibid., 193. 3 Ibid., 191.
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kindred) into whose protection he was received, whose
man he became, and to whom he became liable for
military service. The lord fulfilled his duty by handing
him over to a fac¢og, one of the unfree classes, on whom
he thus became quartered during this period, and with
whom he lived in fosterage. Ultimately he became a
fully qualified adult and received his share of the
ancestral land.?

Below the boneddigion the unfree classes were incap-
able of bearing arms and of horsemanship, and their
evidence was of no value against the classes above
them. The facog, or villein, could not possess family
_land, but had rights of occupation of servile land.?
It may be conjectured, however, that the position
gradually, if slowly, improved in course of time. There
was also a great distinction between laymen and clerics.
The latter, while enjoying certain immunities or
privileges, were also subject to some disqualifications.
The Church possessed a good deal of land granted from
the tribal stock, or by the lord.® Churchmen had their
own courts, and were exempt from the jurisdiction of
the civil courts, though they might sue laymen in them.
These privileges generally agreed with those that the
Church struggled everywhere so persistently through-
out the Middle Ages to attain.t

The highest lay court was that of the king or prince,
to which, in addition to jurisdiction in certain disputes
touching the king, or his household, therc was an appeal
from the local courts of the camiref and the cymwd.
The laws among other things lay down minutely the
number, duties, order of precedence, maintenance, and
perquisites of the officers of the royal household, the
1 Ibid., 205 sgq.  * Ibid., 214. O Ibid., 216. 4 Ibid., 217.
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value of the testimony of various classes of the com-
munity, the penalties for insult, injury, and killing of
the members of different classes, the rights of the king
to entertainment and contribution for himself and his
retinue on progress, the rights of the kin to vengeance
for the death of a member and their liability to contribute
to the fine of any member for a crime—all of them
notes of the transition of society from a tribal condition
to that of a modern civilized state?

! Wade-Evaus, ' Welsh Medieval Law,” passim.,



CHAPTER III

PERSONAL RIGHTS AND LIABILITIES

E have next to consider the rights as between

\}s; themsclves of the component members of a

rclatively primitive society. Here the first
"observation to bc made is that, at all events in the
societies that have been most fully investigated, the
unit is not the individual but the kin. The individual .
is but part of the kin. If he be injured, it is the kin
which is injured. If he be slain, it is the blood of the
kin that has been shed, and the kin is entitled to com-
pensation or to vengeance. If he commit a wrong, the
whole kin is involved ; and cvery member is liable, not
as an individual, but as part of the kin that committed
the wrong.

In Australia, Africa, and America the kin usually
takes shape as a totemic clan. A totemic clan is a
body of real or reputed kinsmen named from some
animal, plant, or occasionally from some other pheno-
menon, with which its members claim a mystical
connexion. Often the clan is believed to be descended
from the object whose name ‘it bears, If that object
be an animal or plant the entire species is sacred.
Every member of the animal species is held to be
related to the clan, and no member of the clan will

48
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ordina.tily take its life or eat of it; and frequently,
on the other hand, it is regarded as exercising some
sort of protective influence over its human clients or
relatives.

This object is called the ofem, a word derived from
the Algonkian languages of North America, and expres-
sive of brother-sister kinship. The descent of a totemic
clan is counted through one side only, either the father
or the mother; originally, there is reason to believe,
everywhere through .the mother. Intermarriage be-
tween members of the clan is strictly forbidden : this
is the rule of exogamy. Sometimes clans band together
in phratries which are held to have a near relationship
with one another. When this is the case there are
usually two phratrics in a tribe, and intermarriage is
then permitted only betwcen members of opposite
phratries. The rule in question holds good in general
for the North American totemic tribes. The Australian
exogamic institutions, described in a previous chapter,
seem to be a development from it.

In South Africa the totemic organization had long
been decadent. It is probable that exogamy has
seased to be observed by the Bechuana, though it
maintains an existence among the Zulus and some other
tribes.® Farther north the organization is in greater
strength, though in many tribes, in consequence of the
tendency to reckon descent through the father instead
of the mother (which is believed to have been the
original reckoning of all totemic peoples), it is under-
going a transformation. A consequence of this among
the Baganda and their neighbouring peoples is that a
man is prohibited from marrying into either his father’s

! Frazer, " Totemism and Exogamy,” II, 378, 382.
4
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or his mother’s clan.! The peoples of Central Africa
who are not Bantu are not all divided into totemic
clans. Where they are organized on a clan basis they
in general observe the rule of exogamy.? The same may
also be said of the negroes of West Africa.?

The aboriginal tribes of India are also organized in
totemic clans, or where not now so organized they
display remains of a former clan-system. Exogamy is
a usual feature of the system. Totemic clans are also
the basis of society in some parts of Indonesia and in
Melanesia. Exogamy is generally found with the
totemic organization ; but in many of the Melanesian
islands society is organized in marriage-classes on lines
analogous to, but less complex than, those of Australia,
and the exogamic rule attaches to these classes rather
than to the totemic clans,* .

In the absence or breakdown of the clan-organization
exogamy takes a different form : it is often regulated
by locality. A man may not then marry a woman of
his own district, or his own village. Thus, in the Kulin
tribe in what is now the colony of Victoria, Australia,
the wife had to be found from a distance ; and, among
their neighbours and kinsmen the Kurnai, a man might
not marry a woman of his own district : his choice
was limited to women of certain districts who had by
tradition comnubium with that to which he belonged.
Here it is probable the exogamic regulations were not
unconnected with the clan-organization. Descent was
traced through the father; and the Australian rule,

1 Frazer, “ Totemism and Exogamy,” II, 453, 456, 458
462, 473.

2 Ibid., 448, 419, 427.

3 Ibid., 562, 579.

4 Ibid., Chaps. V, VI, VII, IX, and X, passim.
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which required the wife to go to her husband’s camp
and reside there with him, had the effect of congre-
gating together the clansmen, so that one clan would
occupy one district and a different clan another district.
Hence the districts having connubium would probably
be districts settled by different clans and thus inter-
marriageable.! More strictly local was the exogamy
of the Panches of Bogotu, of whom it is related that the
men and women of one town did not intermarry, but
if a sister were born in a different town from her brother
he was not prevented from marrying her.2 The Orang
Laut of the Malay Peninsula, who formerly lived by the
sea, are said to have taken wives only from another
community than their own.? It may, however, be
suspected that in all cases of local exogamy the original
reason was to avoid marrying into the same kin. It is
expressly said of the Panches that the men and women
of one town held themselves to be brothers and sisters,
and “ the impediment of kinship was sacred to them.”
The tribes of the Upper Amazons, who live in small
communities in the primeval forests, each community
in a common dwelling, have a preference for marrying
within the tribe ; yet exogamy is very strictly enforced
as regards the community, because ‘‘all within the
houschold are held to be kin.” 4 So of the Mafulu of
New Guinea we are told: ‘Marriages are usually
contracted with women of another community, though
sometimes the wife will belong to another clan in the

! Howitt, 146, 252, 269, 273, 273. Cf. Hartland, * Primi.
tive Society,” 79, 8I.

2 Tylor, “ J. A. L.” XVIII, 268, citing Piedrahita, ** Historia
Gener4l de las Conquistas del Nuévo Reynode Granida.”

3 Skeat and Blagden, II, 86.

¢ Whiffen, 66-67.
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same community. Very rarely only is she of another
village of the same clan, and still more rarely is she of
the same village, clan-exogamy being the rule, and
marriages within the clan, and still more within the
village, being regarded as irregular and undesirable,
and people who have contracted them being considered
as having done wrong.”?

As an alternative to local exogamy there is found in
other tribes which have no clan-organization a pro-
hibition to marry any person who has an ancestor in
common with the other spouse as far back as can be
ascertained, or (as some tribes forbid) for a certain
number of generations. What may have been the
cause of these prohibitions is still undetermined. Every
hypothesis hitherto offered by anthropologists is
unsatisfactory, and the problem need not detain us.
Certain it is, however, that the sense of kindred begins
to widen, even on a low plane of culture, beyond the
kinship acknowledged in the clan-system. The tics
of nature are recognized in the relations of daily lifc
before the mechanism of birth, through which these ties
originate, is understood, and probably before they
are imperfectly formulated in the clan-system. The
prohibition to marry near kin follows their recogni-
tion.

When society is organized by clans the members of a
clan are considered between themselves as brothers and
sisters. Their duty to one another is one of mutual
defence and support. An offence against one is an
offence against all, and immediately unites the clan
against the offender and his clan. For, conversely, the
offence of one member is the offence of all. If a

1 Williamson, * Mafulu,” 168.
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member of the clan be killed, by so much is the strength
of the clan reduced. Compensation must therefore be
obtained either by corresponding reduction of the
strength of the offending clan by the death of a member,
or as civilization advances by a payment of goods or
money. This kind of compensation is comparatively
late. In low stages of civilization revenge by the
slaughter of one of the offending clan is the rule. Nor
does it matter that the revenge is on the person of one
whom we should regard as entircly innocent: it is
enough that he belongs to the offending clan. It is the
duty of every member of the clan offended to exact
revenge ; and the responsibility of the injury rests not
merely on the actual individual offender but, by virtuc
of the solidarity of the clan as the social unit, on every
member of his clan.?

Thus begins a blood-feud, which may last for genera-
tions. Indeed, it begins not nccessarily from a deed
of violence, but sometimes from a purely imaginary
wrong. “ Amongst the Central Australian natives
there is no such thing as belicf in natural death ; how-
ever old or decrepit a man or woman may be when this
takes place, it is at once supposed that it has been
brought about by the magic influence of some cnemy,
and in the normal condition of the tribe the death of
an individual is followed by the murder of someone else
who is supposed to be guilty of having caused the
death.”2 As the account of the proceedings of an
avenging party shows, the vengeance is wreaked in such
a case not of necessity on the person who is supposed to
be guilty but upon one of his clan, or even, where the

1 Fison and Howitt, ‘* Kamilaroi and Kurnai,” 157.
% Spencer and Gillen, ‘* Central Tribes,” 476.



54 PRIMITIVE LAW

guilt is laid at the door of another tribe it is enough
to avenge it upon one of that tribe. At first every
member of the offending clan is subject to such ven-
geance, but as civilization advances the right of
vengeance is gradually limited. Women and children
are often, for instance, exempted. As clans decay,
only the offender and his immediate kin remain liable,
and only the immediate kin according to their nearness
of blood are responsible for pursuing vengeance and
entitled to the fruits.

The clan-system, however, makes no provision for
a wrong inflicted by one member of the same clan
upon another. The clan cannot pursue a member of
its own body with vengeance. Yet serious misdceds
may be committed by members of the clan on one
another, such as, in addition to homicide, adultery, rape, ,
theft, and other crimes which are apt to lead to
quarrels.

Where it is possible, the acts complained of are doubt-
less ignored, or they may be recognized as part of the
customs of the tribe. So in Samoa it ““ was not wrong
to steal from the plantation of a relative; in fact, it
was not called stealing,”” We are told: ““ The indus-
trious man may work, whilst the lazy relative may help
himself to the fruit of his labours.” As between
relatives, in fact, there was what was in effect a kind of
communism. The organization of society in Samoa has
passed, or is passing, out of the clan-system in which
such a custom probably began, and the right of the
clansman to the fruits of another clansman’s labour,
or another clansman’s property, has concentrated in
the family.? Some such explanation may perhaps

1 Brown, ‘ Melanesians and Polynesians,” 262, 263, 264.
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account for the similar liberties which are allowed to
uterine nephews in more than one of the Bantu tribes
of Africa.?

Where, however, a wrong cannot be ignored, as in
the case of a turbulent and defiant member of the clan,
it may still be possible for a general assembly of the
clan to cast him off and outlaw him, a proceeding that
we shall consider under the head of “ Sanctions.” The
Kiwai of New Guinea have discovered another mode of
dealing with the doer of a wrong, which, by reason of
his being a clansman, tribal law does not permit them
to avenge, or when he is, though not a clansman, so
powerful a member of the community that they dare not.
The difficulty is solved by employing another person,
who is not forbidden by tribal law or not afraid of
incurring the hostility of the wrong-doer, to carry out the
punishment. To do this the person wronged or the
person on whom the duty lies of avenging the wrong
sends a gift of weapons to the substitute he has chosen.
In a small community the wrong that has been done is
usually notorious. Hence the person to whom the
weapons are sent understands the gift without a word
being said and its acceptance is an undertaking to
perform what is required. He keeps the weapons until
he has fulfilled the undertaking and then, after being
paid for his services, he returns them.? But we are not
told whether the consequence is to start a new blood-
feud.

After the slaughter of a number of kinsmen on both
sides in a blood-feud the participants gradually get
tired of the state of hostility, and of themselves, or by

1 See infra, p. 64.
2 A. P. Lyons, ““ Man,” XXI, 24-27.
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the assistance of friends on both sides, make a cere-
monial pact of peace, in which the number of victims
is reckoned up; and sometimes one or more marriages
between the contending kins may seal the bargain, or
payment may be made by way of compensation.
Finally, as we shall see hereafter, payment for bloodshed
becomes the customary sanction. The liability for the
payment falls on the clan of the original wrong-doer,
unless the toll of lives taken in the feud is heavily
against them. When the clan-system has dccayed
the liability rests on the family of the culprit, each
of whom has to contribute in proportion to his nearness
in blood. When it is made, the paymcnt is shared
among the clansmen or, as the casc may be, among the
more immediate kin of the slaughtered or injured man
in similar proportions. An example of these payments
for homicide may be taken from the mediaeval Welsh
laws. They are of great complexity. First it should
be noted that ecclesiastics who arc related to either
party neither pay nor reccive any portion of the murder-
fine ; nor does any person who is a monk, or leprous,
or dumb, or an idiot ; and all such persons are pro-
hibited from taking vengeance for any rclative murdered,
nor are they liable to vengeance as of the kin of the
murderer. The murder-fine, called the galanas, is
divided into three parts, one of which is known as the
murderer’s third. This is paid by the culprit himself,
his father, his mother, and his brothers and sisters, the
murderer being actually liable for no more than onc-
third of it; the other two-thirds of the murderer’s
third are paid by his father, mother, brothers, and
sisters in equal shares, save that a woman only pays
one-half of a man’s share. The whole of the murderer’s
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one-third share of the galanas is paid to the victim’s
parents and his brothers and sisters. The remaining
two-thirds of the galanas are imposed on the culprit’s
remoter kin, and are paid as to two-thirds by his father’s
kin and as to one-third by his mother’s kin, beginning
with a first cousin, who is reckoned as the fifth remove
from the murderer, down to the fifth cousin, who is
reckoned as the ninth remove from the murderer ;
and it is received by the corresponding kinsmen on the
side of the victim. The rule of such payments is that
every successive generation nearer to the murderer or
murdered pays or receives double the amount of the
generation next below it. The wife gets no part of the
galanas, nor does she pay any. The children of the
murderer or murdered arc equally exempt. In the one
_case the murderer’s payment stands for them as well as
himself ; in the other case the care of them falls on their
immediate kin who receive the payment. But the
Welsh law recognized over and above the galanas what
was called the sarhdd, a payment by the murderer and
his kindred for the insult involved in the murder. Of
this the victim's widow, if any, gets one-third; the
other two-thirds are received by his father and mother,
brothers and sisters.?

These elaborate rules are in a very late stage. While
they are manifestly derived from older laws relating
to the clan and its claim for vengeance or compensation,
the clan itself has disappeared; the claim for com-
pensation depends upon the more immediate kindred
in the precise measure in which the members are related
to the victim, according, in general terms, to modern

! Wade-Evans, ** Welsh Medieval Law,” 185, 346. Cf. Rhyjs
and Jones, ** The Welsh People,” 228 sqq.
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reckoning of propinquity.” And the liability to com-
pensation is measured in the same way and is attached
to corresponding relatives of the murderer. The claim
to vengeance and the liability to it attach to the same
circle of kinsmen, and are in all respects precisely
complementary.

I have spoken of murder throughout. But it must
be remembered that no distinction is made by ** primi-
tives ”’ between murder with malice aforethought and
accidental, or even justifiable, homicide. Every case
of bloodshed demands vengeance, for the honour as
well as the integrity of the clan is involved. Con-
siderable progress in civilization is made before the
distinction in question is drawn. The Greeks do not
seem to have drawn it when the Homeric poems werc
written. The Hebrews, however, in the late form in
which their legislation has come down to us, recognized
the distinction ; and in all their codes careful provision
is made for determining the guilt or innocence, from the
point of view of the intention of the manslayer. Cities
of refuge are appointed to which he may flee, and where
he shall be temporarily safe from the pursuit of the
avenger of blood. Before the avenger of blood can
touch him he is to be solemnly tricd by ‘‘ the congre-
gation.” If declared innocent, he is to be restored to
the city of refuge to which he has fled, there to reside
until the death of the high priest, when he will be
permitted to return to ‘‘ the land of his possession.”
But if at any time earlier he go beyond the bounds of
the city of refuge and the avenger of blood find him,
he may slay him without guilt. On the other hand,
.if the manslayer upon trial be declared guilty of wilful
murder, he is to be delivered “ into the hand of the
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avenger of blood, that he may die ! This is a great
step forward, though the exile of the manslayer for a
period, possibly of years, until the death of the existing
high priest, and a strict limitation of his movements to
the city of refuge, are a concession to the ancient
demand for revenge for any death, however unpre-
meditated.

The advance is not unconnected with the decay,
leading to the ultimate disappearance, of the clan.
The clan on decay is not immediately succeeded by the
individual as the unit of society. The cause of its decay
is (apart from political events, such as those arising from
the clash of two or more peoples having different
institutions, or- other circumstances) the growing
consciousness of closer blood-ties than those of the
clan.

This consciousness expresses itself in the terms of
relationship which arise while the clan is yet in full
strength and persist beyond its dissolution. The
clan gives way to the family, a smaller and generally
more closely knit body of kinsmen, which takes over
its solidarity and joint responsibility. Gradually con-
centrating the responsibility on the actual manslayer
or other culprit on the one side, and on the “ avenger
of blood” or other pursuer acting on behalf of the
immediate relatives of the slaughtered man (““ his
father’s house ”), or in case of any other crime on
behalf of the individual wronged and his family, on the
other side, it finally dissolves the solidarity and leaves
the individual as the now tecognized unit of society for
all purposes, This, however, is the result of a long
evolution, accelerated or retarded by a variety of causes,

1 Exod. xxi, Num. xxxv, Deut. xix,
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and can hardly be predicated of any ‘ primitive "’
community.

The family relationships fall next to be considered.
The foundation of the family is the conjugal union of
.man and woman. Humanity having slowly emerged
from a pre-human condition, naturally no records
remain to testify to the early development of sexual
relations. Those relations had become more or less
permanent among all peoples at the stage at which we
first meet with them in scientific inquiry or in the
accounts of travellers and missionaries. Their very
legends assume their existence as a standing institution,
and only here and there refer to a more flceting con-
nexion as the rule among their long-departed pro-
genitors, or among some strange and probably hostile
aliens, Notwithstanding this, the forms of the con-
jugal connexion are so various that they seem to point
to the emergence of marriage out of a condition little
removed from promiscuity. We need not, however,
enter into the speculations and controversies on this
subject. Sexual relations are regulated, as well as
other relations, even in the lowest human societies.
We may illustrate the form of regulation by a few
examples.

In general the savage lays no embargo upon the
gratification of the sexual impulse by the unmarried
youth of either sex, provided the rule of exogamy or
that of prohibited degrees be not violated, and subject
in some cases to prior initiation into adult life by the
puberty ceremonies. Chastity has no value per se;
and virginity in a bride is rarely insisted on, save where
a marriage-price has to be paid and is enhanced by it.
The case is altered by marriage. Jealousy develops,
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usually but not always more strongly on the part of
the husband. Among the Bantu the penalty for
adultery is the death of the wife’s seducer, and often of
the erring wife. This severity is rendered necessary
by the polygyny in which these races indulge. ~Among
the Bantu of West Africa the severity is emphasized
by the wide definition given to adultery. Miss Kingsley
says it is “ often only a matter of laying your hand, even
in self-defence from a virago, on a woman, or brushing
against her on the path. These accusations of adultery
are, next to witchcraft, the great social danger to the
West Coast native, and they are often made merely from
motives of extortion or spite, and without an atom of
truth in them.”! Miss Werner, speaking particularly
of the Yao and Angausa, says: “ The man may be
(and frequently is) shot or speared by the husband ;
" the wife is frequently let off with a warning the first
time, but for a second offence either killed or divorced
and sent back to her relatives, who in such a case must
return whatever present was made at the marriage. . ..
But in practice the matter is often arranged by paying
damages, or the guilty man may be sold into slavery.” 2
In both these cases descent is traced through the mother
only. A fortiori, where the tracing of descent through
the father only has arisen, masculine jealousy might be
supposed to be emphasized. This, however, does not
appear to be so. The civilized fear of tainting the
offspring does not enter into savage consideration. The
marriage ceremonies of many modern savages include
the requirement that the bride shall submit to the

! 'gingsley. “ Travels,” 497. Cf. Bastian, " Loango Koste,”
, 168,

? Werner, “ Brit. Cent, Afr.,"” 265.
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embraces of a number of men before she reaches the
arms of her bridegroom. The Arunta bride undergoes
repeated sexual intercourse with several men, beginning
with some belonging to marriage-classcs with whom
intercourse is forbidden at all other times.? In anti-
quity the Nasamones and the Augile, both Cyrenaic
tribes, as well as the Balearic islanders, compelled the
bride to submit to intercourse with all the male wedding
guests.? Moreover, the husband has often the right
and the custom to lend his wife to other men by way of
hospitality and for other reasons. In particular, it
is not infrequent that he does so for the express purpose
that they may beget children for him. The sacred law
of Manu lays down the rules to be observed and
the persons to whom the wife can be lent for this
purpose.?

The practice was well known to the ancient Arabs, -
and is extensively used in Africa.* The offspring of such
embraces are reckoned to the husband, though not a
drop of his blood flows in their veins. There are also
ceremonial occasions on which general licence is a part
of the religious rites, as on several of the Molucca
Islands and elscwhere.

The truth is that descent through the father is a legal
fiction. The definition of adultery in the lower culture
differs from ours. So long as the marriage subsists

1 Spencer and Gillen, * Central Tribes,” 92 sgq., 107; tbid.
‘* Northern Tribes,” 133 sqg.

2 Pomponius Mela, I, 8; * Diod. Sic.,” V, 1.

3 * Sacred Books of the East,” .XXV. 327-338; cf. II, 267,
302, 303.

¢ Robertson Smith, * Kinship,” 110 sgq.; “J. A. L,” XI,
171 sqq., XLV, 295; N.W. Thomas, ibid. IV, 58, 60, 83, 130;
Mrs. Talbot, ‘“ Woman’s Mysteries,” 93, 211; Rchse, 93
Junod, *“ South Africa Tribe,” I, 210, 343.
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the husband considers that he has, subject to the require-
ments of native law, the exclusive right to the use of
his wife, or to the disposal of her body. What he
complains of is her disposal of it without his consent or
the compulsion of social or religious tradition. Over
and over again the infringement of this right is called
in so many words “stealing,” and treated as such.
The wife’s paramour, unsanctioned either by the husband
or by native law, is the thief who has invaded and
appropriated the property of the husband. Both he
and the wife are often liable to death, though the wife
is usually let off with a less punishment, or even for-
given, while the full weight of the consequences—death
or a more or less substantial fine—falls on her partner in
guilt. Repeated infidelity, however ends in punishment
or dissolution of the marriage. But the moral question
—the question of chastity—is not raised : it is foreign
to the ideas of these stages of civilization. Nor is it
unusual among many peoples to exchange wives, not
merely upon occasion but for weeks at a time (as among
the Eskimo), or even permanently. It is difficult to
generalize amid the wide differences of custom.

In some instances objection seems not to be raised
to a special class of lover. Among the Santals, a
Dravidian tribe in India, a man’s younger brother may
share his wife with impunity, provided their relations
are not public. It has been conjectured that this is a
relic of fraternal polyandry.! To the Masai of East
Africa adultery is an idea unknown.  Masai society is
organized in ‘‘ ages,” or periods of about seven and a
half years; and it is no offence for a man to have

IIl Risley, ** Tribes and Castes of Bengal,” Ethnog. Glossary,
, 229,



































































































































































































































































































































































































































































































