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PREFACE

In writigg this little book, I have continually referred to the
works of Phillimore, Wheaton, Kent, Manning, Lorimer,
and Halleck, but my obligations have been greatest to the
late Mr. W. E. Hall, and the late Mr. Dana, both of whom
brought to the study of International Law extensive learn-
ing and remarkable common sense. Among living writers I
must mention with grateful appreciation Professor Westlake
of Cambridge, and Professor Holland, whose lectures I had
the opportunity of attending at Oxford. Doth these
gentlemen have done much by their assiduous attention to
the great questions of the day to keep alive the tradition
that Professors of International Law shall also be men of
affairs. I have read with profit the brightly written book
of Mr. T. G. Lawrence, the very learned researches of
Mr. T. A. Walker, and the judicious articles by Mr.
Barclay in the Encyclopedia of English Law. My thanks
are particularly due to my friends, Mr. E. G. Hemmerde
and *Mr. Leslie Scott, both of the Inner Temple, for read-
ing through the proof-sheets, and for some useful suggestions.

It will be noticed that I have given numerous extracts
from the judgments of Lord Stowell in that portion of the
work which deals with neutrality. It aid not appear to me
that the attemyt to paraphrase them would add either to

the authority or attractiveness of my book.
vil



viii INTERNATIONAL LAW

In attempting to treat the vast subject of International
Law within the compass of less than two hundred pages,
I cannot hope to have avoided inaccuracies, omissions,
and, above all, a dogmatism of style which is not unlikely
to irritate. On the other hand, I have made an Lonest
attempt to see and state the Practice of Nations as it is, and
I am not altogether without hope that this manual may be
of use to students, politicians, and men of business who
cannot spare time to read the infinitely more usefuls treatises
to which I am so much indebted.

F. E. SMITH.

10 Coox SIREET,
LiverrooL.
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INTERNATIONAL LAW
JINTRODUCTORY CHAPTER

1. By International Law is meant the rules acknowledged by
the general body of civilised independent states to be binding
upon them in their mutual relations. In a form more or
less rudimentary we may suppose such rules to have
existed almost from the infancy of society, for national
isolation or recognition of international rights and duties
must always have been necessary alternatives. Small
indeed was the area covered by these rough and rcady
conventions, and when a new rule was added to the code,
it sprang from the imperious promptings of mutual con-
venience or mutual safety. The sanctity conceded by
ancient sentiment to the office of herald supplies a well-
known instance of this class of rules. The duty of respect
to this office is insisted on in the Homeric poems, and when
the people ot Ammon sent back David’s ambassadors?
without onc side of their beards, it was felt that the limits
of international outrage had been reached. We must not
trace ih the immunity of envoys the germs of a nascent
humanity : it was an immunity involved in the necessity of
international intercourse. Outrages would naturally have
been followed by reprisals, until the calling of a herald
gradually ceased to attract. 'The constitution of ancient
societies was little favourable to the development of a
systematic body ,f rules. Since states are its units, inter-
1 2 Samuel x. 4.
A



2 INTERNATIONAL LAW

national law can only exist where a number of communities
acknowledge a mutual equality before the law and make
common submission to its authority. Such a body of rules
was faintly conceived of among the Greek City States
where national conduct was dcefended and attacked by a
reference to

Ta v ‘EX\fyor vdupa a mpods tovs "EXApras dikaia.l

No doubt these véuipo were consolidated by pride in
Hellenic nationality and the abhorrence of savage practice,?
but the Greek mind with all its immense intellectual subtlety
was never a legal mind; the area over which the inter-
state customs extended was curiously partial and arbitrary,
and the sanction on which they uncertainly depended was
really the sentiment of noblesse oblige.

2. Italy.—Turning to the early history of the Italian
cities we find in the jus fetiale the elements of a system whence
international law might have ultimately sprung, if the growth
of Imperial Rome had permitted the survival of independent
communitics. The formule preserved by Livy3 suggest
that the Pater Patratus, or spokesman of the diplomatic
school, was a functionary found in each considerable Italian
community. It is a fair assumption from the materials
before us that international disputes were ceremoniously
discussed between the fetial colleges of the states involved,
with a view to settlement on established principles.

3. Modern International Law.— The analogies
furnished by ancient society are too precarious for further
examination here, and we pass hurriedly on ‘o the
birth of modern international law. The opportunity came
with the break up of the Roman empire into independent
states, but a period of darkness immediately followed little
favourable to the evolution of legal principles.  Alike

1 The laws of Hellas : the rights which Hellenes may exact from one
another,

2 Cum barbaris zternum . . . bellum Grecis tst.—Livy xxxi, 29,

3 Livy, Book i. 32.



INTRODUCTORY 3

in Eastern and Western Europe men were waging de-
sperate wars, the bloody records of which were to be the
authorities of Ayala and Gentilis. These two writers
appeared almost together towards the close of the sixteenth
century ; their views are often confused and sometimes
absurd ¢ they are deficient alike in the scnse of proportion,
and the faculty of discrimination, but their publication none
the less marks an immense advance in international morality.
Now for the first time it was boldly affirmed that the con-
duct of states should be controlled by legal rules. The
code was a ruthless one, but the alternative was complete
lawlessness. Immeasurably greater than these two writers
on the constructive and critical side was their successor,
Hugo Grotius, who was born in 1583, the year after Ayala’s
work was published. It would be hard to mention any
writer in any field of literature who has more profoundly
influenced the course of human history. Grotius was no
specialist.  Law, theology,! politics, scholarship—all at
diffcrent times engaged his marvellously facile pen; but
the publication of his famous work, De Jure Belli et Pacis,
showed that a clear and original thinker was devoting his
great intellect and unrivalled learning to the infant science
of international law. It may be imagined that Grotius and
his predecessors did not find ready-made the principles on
which their science was to rest.  No doubt there were
precedents, but they were mostly of a kind to be evaded,
and a treatise on international law, which derived its rules
of war from the belligerent records of the preceding
centurigs, would have been a qualified blessing to humanity.

4. Law of Nature.—The labours of Ayala, of Gentilis,
and of Grotius could never have produced results so great had
they not been associated with a conception which has, perhaps,
caused more loose thinking than any other in the history of
thought—that of the law of nature. In its origin this phrase

1 ‘I would recommend to every man whose faith is yet unsettled
Grotius, Dr, Pearsorf, and Dr. Clarke’—Dr, Johnson, See Croker’s
Boswell, vol, i. p. 171.
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denoted simply those universally received rules of morality
which deal with the external actions of men.l In this
sense the occasional contrast between natural Jaw and posi-
tive law is familiar enough in Greek tragedy and elsewhere,
Many things are shocking to morality which it is not con-
venient to pronounce illegal.  Conversely many laws may
be broken, for instance such as deal with mala probibitu
rather than mala per se, without any violation of the moral law.
None but a sensitive conscience will be shocked because
a friend rides his bicycle on the parapet in a lonely place
where the road is bad. The modern use of the expression
‘law of nature’ does not differ greatly from the carliest.
Thus Sir Frederick Pollock writes :—¢ By the ethical
school 1 mean . . . those authors who throw their main
strength in investigating the universal moral and social con-
ditions of government and laws, or at any rate civilised
government and laws, and expounding what such govern-
ment and laws are, or ought to be, so far as deternined by
conformity to these conditions. This is the nearest account
I can give in few words of what is implied in modern usage
by the terms law of nature, droit naturel or Naturrecht.”?
To this account it must perhaps be added that ¢law of
nature” in modern usage expresses those rules of morality
by which the outward acts of man are tested, whether their

! See Holland, Jurisprudence, ed. 3, pp. 28-35 3 and Maine, Ancient
Law, ch. iii. and iv,

See Austin, Province of Jurisprudence Determined, Lecture 1.

Cf. also the description of natural law given by Grotius with the
passage following it from Aristotle :— .

Grotius i, 1.—Dictatum recta rationis indicans actui alicui ex ejus
convenientia aut disconvenientia cum ipsa natura rationali ac sociali,
inesse moralem turpitudinem aut necessitatem moralem, ac consequenter
ab auctore naturz Deo aut vetari aut preaecipi.

Arist, Nic, Eth. v. 7 :—

Toi 3¢ wohcrekod Sekalov 70 uév puaikbdy éari, 70 8¢ voukdy, Puaikby
pév 70 wavraxol Thy abriy Exov duvduw, kal ob T Sokelv f wh,
vopukdy 8¢ 8 éE dpxiis mev olfev diagépel olitws # dNNws, §rav O
0dvrar Siapéper. -

2 History of Science of Politics, p. 110,
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area be co-extensive with or larger than that of positive
law. DBut it was necither in its earlier nor its modern use
that the law of nature exercised an influence so profound
over international law. T'o understand that influence, a
brief reference must be made to the law of nature as it
figured® in the Stoic philosophy. In the Cosmogony of
Zcno the law of nature indicated the physical rules which
determined the dependence of the universe upon the evolution
of wvedpa or primitive substance.]  When Stoicism became
a fashionable creed in Rome, the popular mind was most
vividly impressed by the simplicity which distinguished
its votarics in an age of gprowing luxury. Soon arose a
picture, ideally attractive, of a natural state of socicty to
which the artificiality of a perverse age had been happily
unknown. The society was conceived of as controlled
by rules of transcendent because spontaneous justice, and
to these rules the familiar description *law of nature’ was
applied.

Under another name this law of nature was to play an
incalculable part in the development of the law of Rome.
The exclusive jealousy of the forcigner, which is so char-
acteristic of ancient societics, had closed the door of the
jus civile, or native Roman law, to alien residents. To
adjust disputes when one of the partics was an alien, the
Prztor had pieced together a body of rules drawn collatively
from the communitics which lined the Mediterranean sea-
board. To these rules was given, by reference to their
source, the name jus gentium, or law of nations. In its
origin gt was despised as an inferior system having no part
in the ceremonious observances which distinguished the
indigenous code. In fact, it soon became the source from
which a wealth of equitable principle was obliquely infused

1 Cf. Verg. Zn., vi. 724 +—
Principio czlum ac terras camposque liquentes,
Lucentemque globum Luna Titaniaque astra
Spirituintus alit, totamque infusa per artus
Mens agitat molem, et magno se corpore miscet,
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into the Roman system, through the sympathctic medium of
the Prator’s edict. It was inevitable that sooner or later
Roman common sense should apply the standard or con-
venience to the two distinct strcams of which Roman
jurisprudence was to be the splendid confluence; but the
process was no doubt hastened by the increasing® vogue
of Stoic simplicity. It would be too long to recount here
the various steps which preceded the recognition that the jus
civile fell far short of the ¢ natural’ standard which its cosmo-
politan rival scldom failed to satisfy.! 1t is sufficient to say
that by the time of Justinian the law of nature and the
law of nations were commonly identified.  We are now
in a position to understand the part which these conceptions
played in the success of Grotius. He addressed an audience
which demanded nothing more than a stable principle, on
which to construct the ]ural relations of states. To readers
full of the medixval respect for authority, the voice of
Grotius would have been the voice of one crying in the
wilderness, if he had prescribed or forbidden conduct by
outspoken reference to the standard of moral right and
moral wrong. Dut the matter assumed a different aspect
when rules, which recommended themselves by a novel
humanity, werc further affiliated on the respectable authority
of naturc’s law.  To this result the later Roman identifica-
tion of the law of nature and the law of nations materially
contributed.  The subject of Grotius’ treatise was com-
monly and conveniently described as the law of nations: if
then the law of nations was the law of nature, it followed
that the relations of states must be governed by the laws of
nature. 'Through this loophole men gradually infused into
the practice of war the restraining influence of a humaner
morality.  In another way the confusion between jus
gentium and the dawning science produced results of far-
reaching importance. It led to the wholesale introduction
into international law of the highly refined conceptions of

[
1 Maine, Ancient Law, p. 52, e¢d. 14. Sce also Moyle Justinian, ed,
3, Introduction, p. 36.
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Roman jurisprudence.  As Sir Henry Maine! has ex-
pressed 1t, ¢Setting aside the conventional or treaty law
of nations, it is surprising how large a part of the system
is made up of pure Roman law. Whenever there is a
doctrine of the jurisprudents affirmed by them to be in
harmoty with the jus gentium, the publicists have found
a reason for borrowing it, however plainly it may bear the
marks of a distinctively Roman origin.’

5. The danger is manifest enough of basing international
law on a body of rules so lirtle determinable as the precepts
of nature. Between the moral and the immoral there is
a shadowy border line—a Debatable l.and—which has
long been the battleficld of ethical writers. If men are not
agreed on the points which natural law allows or dis-
allows, there will be as many standards of law as there are
commentators. This confusion has thrown much undeserved
discredit upon international law. Many writers in dealing
with concrete matters of controversy have appealed to the
law of nature in the terms appropriate to an linglish
barrister who hands up to the court a recent decision in
the House of I.ords. An esteemed rench writer 2 applies
the ¢natural’ standard to one triviality after another with
complacent regularity, and thus reinforced makes short work
of terrestrial precedents. So abused, the law of nature
becomes a subtle and disingenuous pretext for dogmatism.

6. Law of Nature in Modern Times.—It may be
asked, What is the real rclation of the so-called law of
nature to the intcrnational law of to-day? A study of
diplognatic correspondence almost suggests the rule, ¢ When
no other argument offers try the ¢law of nature.””’
On principle it would seem that the law of nature is to
international law exactly what it is to positive Jaw. It
cannot be cited to overrule the positive precepts of either,
but these precepts will, if possible, be construed consistently
with the moral law. The influence of natural law is in-

L]
1 Ancient Law, p. 97, ed. 14, 3 Hautefeuille.



8 INTERNATIONAL LAW

tangible ; it is, so to speak, “in the air,” colouring the views
we take of positive law, but never to be cited in its teeth.
What then are the principal matcrials with which inter-
national law is concerned? 'T'hey are to be found in the
various precedents from which the general practice of states
in their mutual dealings is deducible. It deals whh that
practice as it is, and not, at lcast primarily, as it ought to be.
Blackstone’s  Commentaries arc one thing; Bentham’s
Theory of Legislation another. There have been too many
Benthams in the history of international literature, and their
failure to distinguish between what is and what ought to be
has tended to discredit their real services.!

7. The Analysts and International Law.—The pre-
sent chapter scems the most convenient place to consider
how far the practice of nations is properly described as legal.
Is international law law at all?  I.ord Salisbury has
observed, ¢It can be enforced by no tribunal, and there-
fore to apply to it the phrase “law” is to some extent
misleading.”2 The late Mr. Austin, in his Province of
Jurisprudence Dretermined, laid it down that international
law rests mercly on the suppoit of public opinion, and
cannot therefore be properly called law. The English
Analytical School, of which Austin was the first and
the greatest, is irretrievably committed to this doctrine.
Putting on one side Austin’s questionable inclusion in his
scheme of the law of God, we find that he conceives of
positive Jaw as a command addressed to a political inferior
by a political sovereign superior, acting as such, and fol-
lowed by a sanction in the event of disobedience. , This
conception clearly excludes international law. It is pro-
posed to consider how far the exclusion is academic, and
how far it is supported by essential differences. The
answer to these questions depends on the legitimate scope

1 Cf. Lord Salisbury’s remark reported in the Times of July 26, 1897 :—
¢International law . .. depends generally on the prejudices of the
writers of text-books.’ !

2 Joc, cit.
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of the term ¢law.” If the significance of this term be’
examined, two main characteristics strike the attention: (i)
the uniformity of law ; (ii) the compulsoriness of law. 'The
use of the word has, so to specak, bifurcated, according as
the attention has lingered on one or the other aspect. It
is usetl on the one hand to denote the unvarying sequence
of natural phenomena, and on the other the positive laws
peremptorily imposed by a sovercign upon his subjects.
By the expressions ¢law of refraction’ and ¢law of gravita-
tion’ nothing is conveyed, as Professor IHolland has well
expressed it, but that rays are refracted and objects
do gravitate.  These latter uses are metaphorical and
therefore unobjectionable.  With international law the case
stands otherwise.  Either it does possess the essential
characteristics of law, or it does not; if it does not, the
very closencss of its resemblance thereto, the very legal
complexion of its rules, makes it imperative to notice the
chasm between them. It is by no means clear that the
objections of Austin can be dismissed as pedantic. They
are objections of an essentially practical kind. Take away
from the meaning of ¢law’ its sanction—the evil in which
society involves the lawbreaker—and you leave little that
is characteristic of the word. What is the sanction of
international law? It is sclf-help in its most licentious
form: for international law professes itsclf unable to
regulate the occasions on which resort may be made to
war, the litigation of states. The result is strangely
paradoxical. As between Nation A and Nation B
integnational law declares A bound to do a certain act.
A refuses: it has broken the law. War follows in which
A is victorious. So far as international law is con-
cerned the nation is now justified in its refusal. Such a
practice is almost anarchical, and no analogies, however
striking or numerous, between international law and law
proper can blind us to the impassable gulf which divides
them. Nor bas the absence of a superior able to enforce
obedience to law failed to exercise a weakening influence
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9. Sir F. Pollock has made the following observations on
the nature of international rules: ¢ We are not called upon
to consider here whether they are more nearly analogous to
the law administered by courts of justice within a state, or
to purely moral rules, or to these customs and observances
in an imperfectly organised society, which have not* fully
acquired the character of law, but are on the way to become
law.’1  The analogy last suggested is no doubt a fairly
exact onc, but it must always be remembered that, to all
appearances, international law has attained to a perfect
development of type : it is therefore an inchoate law never
destined to reach maturity.

1o. The Hague Conference.—It could only become
perfect law if the general body of states comprised a
tribunal sitting to decide disputes by reference to estab-
lished principles, and able to enforce their awards on
recalcitrant members of the national family. It would
then become Jaw without ceasing to be international.
The recent proposals of the Czar of Russia, and the
confercnce at the Hague to which they led, have naturally
directed attention to the possibility of an age of peace.
Serious thinkers, not daring to hope that the future will
differ materially from the past while human character and
human motives remain unchanged, gave little encouragement
to the more ambitious of the Russian proposals. The
charge of cynicism sits lightly upon those who sorrowfully
believe in the inevitableness of war, for such a view is
consistent with a very sincere dctestation of its horrors.
There is a tendency observable to-day, particularly argong
those whose occupations happen to be pacific, to exaggerate
the other side of the picture.2 Their views receive little

Y Surisprudence, p. 13.

2 Thus Mr. Woolscy, a very humane writcr, cheerfully observes
(Intr. to International Law, ed. §, p. 184) :—* To states, by the divine
constitution of society, belong the obligations of protecting themselves
and their people, as well as the right of redress, and ¢ven perhaps that
of punishment. To resist injury, to obtain justice, to give wholesome
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encouragement from men who have seen war face to face.
It is a curious commentary on the psychological materials to
which our modern peacemakers are driven, that their
strongest argument is drawn from the growing destructiveness
of modern weapons. I do not think that accurate observers
will dispute the gloomy conclusion that the prospects of
universal peace have seldom been less encouraging.

11. International Law and Municipal Law.—The
question has been often discussed and differently answered,
how far civilised states consider the admitted rules of
international law to be binding upon their own tribunals
in cases not covered by the municipal law. So far as
this country is concerned the statute 7 Anne, c. 12 is
expressed to ¢declare’ not to ¢enact,’” the privileges of
ambassadors, and the preamble recites an insult ¢contrary
to the law of nations.” The judgment of Lord Mansfield
in Triquet @. Bath1 contains an interesting obscrvation on
this point :—

¢I remember a case before Lord Talbot of Buvot w. Barbert
in which Lord Talbot declared a clear opinion that the law of
nations in its full cxtent was part of the law of England, and that
the law of nations was to be collected from the practice of
different nations and the authority of writers. And accordingly
he argued and determined from such instances and the authority
of Grotius, Barbeyrac, Bynkershoek, Wiquefort, etc., there
being no English writers of eminence on the subject. I was
counsel in the case and have a full note of it. I remember, too,
Lord Hardwicke’s declaring his opinion to the same effect.’

lessqps to wrongdocrs for the future, are prerogatives deputed by the
Divine King of the world to organised society, which, when exercised
aright, cultivate the moral character and raise the tone of judging
throughout mankind.” The passage is well known from Mr. Gladstone’s
Midlothian speech :—¢ However deplorable wars may be, they are
among the necessities of our condition: and there are times when
justice, when faith, when the welfare of mankind require a man not
to shrink from the responsibility of undertaking them. And if you
undertake war, so also you are often obliged to undertake measures
which may tend %o war.’
1 3 Burr. 1478.
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Even more emphatic were the propositions accepted in
principle by the American Federal Government:1—

¢ The law of nations is part of the municipal law of separate
states. The intercourse of the United States with foreign
nations, and the policy in regard to them being placed by the
Constitution in the hands of the Federal Government, its
decisions upon these subjects are by universally acknowledged
principles of international law obligatory on everybody. The
law of nations, unlike foreign municipal law, does not have to be
proved as a fact. The law of nations makes an integral part of
the Jaws of the land.’

These concessions are very remarkable, though they
are hardly perhaps borne out by well-known decisions of the
American prize courts. If the view put forward be well-
founded, an Iinglish judge, if satisfied of the existence of an
international rule, is bound to apply it in a proper case
whether the Fnglish law provides him with a warrant or
not. The gencrous verbal tributes to international law,
which are so familiar, are not reinforced by practice on this
point, and the opposite conclusion forcibly stated by
Cockburn, C. J., in R. v. Keyn? is difficult to answer.

¢ And when in support of this position . . . the statements
of the writers on international law are relied on, the question
may well be asked, Upon what authority are these statements
founded ? When and in what manner have the nations who
are to be affected by such a rule as these writers, following one
another, have laid down, signified their assent to it? to say
nothing of the difficulty which might be found in saying to
which of these conflicting opinions such assent had been given.
For even if entire unanimity had existed in respect of the im-
portant particulars to which T have referred, in p}l)ace of so much
discrepancy of opinion, the question would still remain, how far
the law as stated by the publicists had received the assent of the
civilised nations of the world. For writers on international law,
however valuable their labours may be in elucidating and ascer-
taining the principles and rules of law, cannot make the law.

1 Maine Lectures, International Law, p. 36, ¢

2 L. R, 2 Ex. D. pp. 202, 203.
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To be binding the law must have received the assent of the nation
who are to be bound by it. . . . Nor in my opinion would the
clearest proof of unanimous assent on the part of other nations
be sufficient to authorise the tribunals of this country to apply
without an Act of Parliament what would practically amount
to anew law. In so doing we should be unjustifiably usurping
the province of the legislature. The assent of nations is doubt-
less sufficient to give the power of parliamentary legislation in a
matter otherwise within the sphere of international law : but
it would be powerless to confer without such legislation a
jurisdiction beyond and unknown to the law, such as that now
insisted on.’

To the same effect Lush, J.,! observed :—

¢International law . . . cannot enlarge the area of our
municipal law, nor could treaties with all the nations of the
world have that effect.  That can only be done by Act of
Parliament.’

Perhaps another proposition, also accepted by the
American Government, may be admitted to modify the
sweeping affirmations of that referred to above: 2—

¢ The law of the United States ought not, if it be avoidable, so to
be construed as to infringe on the common principles and usages
of nations and the gencral doctrines of international law.  Even
as to municipal matters the law should be so construed as to
conform to the law of nations unless the contrary be expressly
prescribed.  An act of the Federal Congress ought never to be
construed so as to violate the law of nations if any other possible
construction remains, nor should it be construed to violate neutral
rights or to affect neutral commerce further than is warranted by
the I:I.W of nations as understood in this country.’3

Probably the practice is accurately stated in the two
following propositions: (i) International law is not ad-
ministered by municipal tribunals unless it has been adopted
by the state legislature, and such adoption will not be pre-

1 U.S.at p.239.

3 Quoted Maine, International Law p. 36.

3 Cf. with thiswiew the judgment of Gray, J., in the Paquete Habana,
the Lo/a (1899) 175 U.S. 677.
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sumed ; (ii) Municipal law will where possible be so con-
strued in doubtful cases as not to conflict with the rules of
international law.

12. To summarise briefly the views expressed in this
chapter as to the real nature of international law, it con-
sists of rules to control relations which have a legal father
than a moral character; its treaties and controversies have
assumed a legal puise, encouraged by a general willingness
to increase their apparent obligatoriness, but it is habitually
deficient in that coercive side of the term law, which is
above all others essential and characteristic. All civilised
nations agree that they are bound by its principles, and in
the majority of cases find it convenient to observe them.
On the other hand, they are not infrequently broken, and
breaches may be consecrated by adding successful violence
to the original offence. In reality the sources of its strength
are three: (i) a rcgard—which in a moral community often
flickers but seldom entirely dies—for national reputation as
affected by international public opinion ; (ii) an unwillingness
to incur the risk of war for any but a paramount national
interest; (iii) the realisation by cach nation that the con-
venience of settled rules is cheaply purchased, in the
majority of cases, by the habit of individual compliance.
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PART 1
CHAPTER 1
Nomenclature and Sources

1. THe name ¢International Law’ is due to Jeremy
Bentham. 1n a well-known passage he observes :—

¢The word ¢international,”” it must be acknowledged,
is a new one, though it is hoped sufficiently analogous and
intelligible. It is calculated to express, in a more significant
way, the branch of law which goes commonly under the
name of the law of nations: an appellation so unchaiacter-
istic that, were it not for the force of custom, it would
seem rather to refer to internal jurisprudence. The
chancellor D’ Aguesseau has already made, I find, a similar
remark : he says that what is commonly called droit des gens
ought rather to be termed droit entre les gens.’ 1

International Law is to be carefully distinguished from
the body of rules variously known as Conflict of Laws,
Private International Law, and Comity of Nations. These
rules*form part of the private law of every civilised nation,
and determine the appropriate jus and the appropriate forum
in disputes between two persons acknowledging different
nationalities. ~They are in no way concerned with the
reciprocal legal relations of states.

2. Sources of International Law.—It was suggested
in the introductory chapter that the rules of inter-
national law dre not a perfect system, existing some-

! Bentham : The Principles of Morals, xvii, 25, note.
19
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where in the clouds and intuitively determinable, but
are generalisations inductively drawn from the practice of
civilised states in their mutual dealings. The adoption of
this view effects an immense simplification in the study
of international law ; when once the 4 priori method is laid
aside, the occasions for obscurity become infinitely ‘fewer,
and the science at least rests upon a firm historical basis.
To decide whether a given practice is legal or illegal, an
examination of precedents is necessary, of a kind very
familiar to all lawyers. If authority pronounces itself in
favour of a particular practice, a writer who disapproves of
it must content himsclf with advocating a change. Inter-
national law will never acquire the strength sufficient to
carry it through a period of strain unless authority is made
to exclude individual opinion almost as decisively as it does
in our English system. 'I'o underrate the influence of the
great jurists would be a proof of inattention or ignorance,
but aggressive states are little likely to soothe the suggestions
of ambition by admonitions drawn from Grotius, Puffendorf,
Vattel, or Heffter, unless the practice of rival nations has
lent them an additional semblance of authority. 1f these
views are well founded, the sources of international law ought
not to be very difhcult to discover. It is to history that
the writer of international law must turn for his authorities,
and it is hardly too much to say that the sole source of law
is national practice, but that several media of proof are
admissible to establish this practice.! 'T'wo further qualifica-
tions are necessary. Recent practice is more binding than
that which it is older, and where nations differ the valpe of

1 It is submitted that the above use of the term ¢source’ of law is
the most correct and analogous. The Roman expression was fons juris
and the metaphor was responsible for a like ambiguity in Latin usage.
In both popular and strict language the source of a legal rule is the author
of its legal character, Thus in England the only source of law is the
Crown and the two chambers acting harmoniously. Political specula-
tion and the science of legislation are the ¢sources’ whence spring the
ideas by which the ¢source of law’ is excited into act'vity (cf, however,
Austin, Lect. 28).
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competing precedents must be determined by reference to
the number and importance of the states adhering to each.
The following are the chief agencies by which the rules of
international law are commonly ascertained :—

(3) The writers of text-books.

(11) International treatics.

(1ii) Opinions invited by their own government from
experts in international practice.

(iv) Declarations of law made by tribunals of inter-
national arbitration.

(v) Decisions of prize courts and similar tribunals.

(vi) Private instructions given by individual states to
their armed forces, and to diplomatic repre-
sentatives,

It is proposed to treat of these in order.

1. TexT-Books

3. The writings of such men as Ayala, Grotius,
Puffendorf, Bynkershoek, and Vattel have undoubtedly
contributed greatly to the development of rules controlling
the intercourse of states, and it is important to notice exactly
how their influence has been exerted. In some cases, by
minute historical investigation, these great jurists have in-
fluenced practice by recalling it to the channel of an almost
forgotten precedent. In others they have openly advocated
changes which, by their inherent reasonableness, have after-
wardg, procured acceptance for themselves. Here, in a
mediate and circuitous sense, text-books give birth to law,
just as the persuasive tongue of a diplomatist may cause the
adoption or abandonment of an international practice: but
the real source of the law, the decisive criterion of its
existence, is not the argument of the book or the speech,
but the imprimatur practically supplied by international
adoption. It is o doubt true that these writers have been
repeatedly cited in English courts, and that their opinions
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have often been judicially considered: the explanation
is to be found in the presumption, inevitably drawn by
English lawyers, that such authorities may be relied upon
to supply a trustworthy statement of existing practice.
They are cited much as Blackstone and Coke are cited,
not to make legal rules, but to prove their existence, and
to construe them in a doubtful case. The passage in
Kent1is well known in which he affirms that ¢no civilised
nation that does not arrogantly set all law and justice at
defiance will venture to disregard the uniform sense of
the established writers in international law.” The truth
of this remark may be unreservedly conceded. But it is
quite certain that no conclusions resting upon 4 priori
reasoning, and unsupported by international practice, ever
have commanded the ¢uniform sense’ of such writers.
Their unanimity will usually coincide with a reasonable
unanimity, or at least a preponderating weight, of inter-
national precedent.

1. TREATIES

4. We are here concerned not generally with the con-
ventional law of nations, but with treaties as evidentiary of
legal rules. For this purpose a broad classification of
treaties may be usefully made into (&) Treaties which
purport to be declaratory of existing law, or formative of
new law ; (%) Non-declaratory treaties.

(a) Declaratory Treaties ¢

5. The value of such agreements is very high, though
it will paturally vary with the influence and number of
the nations who are co-signatories. If a majority of the
civilised powers formally and deliberately sanction a principle,
its legal character becomes definitively binding upon those
who assent to the treaty, and it may be, by effluxion of

C

1 C 7y on International Law, Lecture 1, p. 2.
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time, upon other nations also.! The Congress of Vienna
in 1815, the Declaration of Paris 1856, the Geneva
Convention of 1864, the Declaration of Loundon of 1871,
the Treaty of Washington of the same year, the Berlin
Congress of 1886, the Brussels Conference of 1890, and
the Hague Peace Conference of 1899, all belong to the
class of agreement under consideration. A declaratory
treaty, which is largely adopted by influential states, will
hardly be resisted for long by an isolated non-signatory,
and even where the treaty is avowedly formative of new
law, convenience, public opinion, and the authority of its
sponsors are likely insensibly to induce acceptance.

(8) Non-declaratory Treaties

6. Under this head may be quite conveniently included
all conventions between individual powers, or a number of
powers falling short of a concert, to affect particularly the
relations of the signatory powers. It has been often ob-
served that such treaties ordinarily possess very little
evidentiary value: indeed, they are less likely to show
what the law is than what the law is not, for nations like
individuals are unlikely to stipulate expressly for objects of
which the law itself assures them. If two nations agree by
treaty that a particular article shall be contraband, there 1s
primd facie reason for supposing the commodity to be
innocent by the common law of nations. Bynkershoek 2
has grafted a reasonable qualification upon the severe common
sense of this view. He points out that when a long suc-
cesston of treaties between the great civilised states has
stipulated for a modification of the common law, so that
such a modification has in practice become almost universal,
there comes a time when the original rule perishes from
inanition, and is replaced by its successor. The exact

1 The Declaration of Paris was respected by two non-signatory
powers during the Spanish-American War.
2 Quaestiones juris publiciy L. i. c. 14, § 69.
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moment of change may be difficult to determine, but illus-
trations of the completed process could be readily multiplied.

m. OriNions By JURISTS IN ANSWER TO THEIR OWN
GOVERNMENT .

7. The value of such opinions as evidence of international
law is clearly somewhat one-sided. At most they can only
bind the country which clicits them, and even then, if the
point of submission be genuinely doubtful, the obligation is
mainly conscientious.  Still there are occasions when such
opinions may be usefully employed by an opponent in
reliance on a principle which in English law is called
Estoppel. A civilised nation could scarcely act in the
tecth of its own law advisers. In this country the opinions
of the law officers of the Crown in international disputes
certainly supply a weighty indication of English practice,
and if foreign countries associate themselves with such
doctrines in a more ovcrt manner, a general rule springs
up, the obligation of which Great Britain could hardly
disregard.

1v. TRIBUNALS OF INTERNATIONAL ARBITRATION

8. In the last hundred years about thirty considerable
disputes have been settled by means of arbitration tribunals.
The importance which the judgments in such cases might
be expected to possess has been sometimes lessened by
a previous agreement on the legal points involved, lebving
only the facts to be dealt with in the submission. Thus in
the Geneva Arbitration the United States insisted upon a
preliminary statement of the principles which were to
guide the arbitrators in their consideration of the facts.
Where a reference is unlimited, and the tribunal impressive,
the moral weight of its decision will no doubt be consider-
able: third parties, of course, are in no wiy bound by its
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conclusions, and in at least one case a party to the sub-
mission has repudiated the decision.l

v. Prize CourTs

9. Prize courts are often called international courts, and
the name is justified in so far that the law administered by
such tribunals is not municipal but international. They are,
however, the creatures of positive municipal law, and their
decisions are binding, not through any international sanction,
but because the court is seised, in the legal phrase, of the
subject in dispute, and can make practically effective the
jurisdiction committed to it by its own positive law. These
courts are set up by belligerents to try disputes between
their own subjects and the citizens of neutral states.  Their
decisions supply very valuable evidence of international
practice, and by comparing the judgments of the prize
courts of different countries on similar points, one is often
cnabled to arrive at positive conclusions of international
law. The functions of such courts were well described by
Sir W. Scott in the Maria? :—

¢In forming that judgment, I trust that it has not escaped my
anxious recollection for one moment, what it is that the duty of

1 In 1863 the United States rejected a hostile award on the British
American boundary question. It is probable, however, that the Hague
Peace Conference has extended the scope of international arbitration.
Sir J. Pauncefote and Sir H. Howard, neither of them idealists,
reported to Lord Salisbury on July 31, 1899 :—

¢The most important result of the Conference is the great work it
has ptoduced in its ¢ Project of a Convention for the pacific settlement
of international conflicts.” That work, even if it stood alone, would
proclaim the success of the Conference. It was elaborated by a com-
mittee composed of distinguished jurists and diplomatists, and it consti-
tutes a complete code on the subject of good offices, mediation, and
arbitration. Its most striking and novel feature is the establishment of
a Permanent Court of International Arbitration, which has so long
been the dream of the advocates of peace, destined, apparently, until
now never to be rgalised.’

2 5 C. Rob. at p. 349.
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my station calls for from me: namely, to consider myself as
stationed here not to deliver occasional and shifting opinions to
serve present purposes of particular national interest, but to
administer with indifference that justice which the law of
nations holds out without distinction to independent states, some
happening to be neutral, and some to be belligerent. The seat
of judicial authority is indeed locally here, in the belhgerent
country, according to the known Jaw and practice of nations:
but the law itself has no locality. It is the duty of the person
who sits here to determine this question exactly as he would
determine the same question, if sitting at Stockholm!—to assert
no pretension on the part of Great Britain which he would not
allow to Sweden in the same circumstances, and to impose no
duties on Sweden, as a neutral country, which he would not
admit to belong to Great Britain in the same character. If
therefore I mistake the law in this matter, I mistake that which
I consider, and which I mean should be considered, as the
universal law upon the question. . , .

1o. It has been observed that the authority of prize
courts rests upon municipal law. The power of dictating
the grounds upon which their decision shall proceed is
logically involved in this fact, and was assumed by England
and France in the Napoleonic wars. The practice is
unfortunate, and it may be hoped extinct, for international
law was thereby menaced on its strongest side.

vi. INSTRUCTIONS 1SSUED BY STATES TO THEIR ARMED
Forces, DirLomaTic AGENTS, ETC.

11. The practice of issuing manuals for the guidance
of officers in the field was first adopted by the Upited
States, after the American War of Secession. The Con-
ference of Brussels was followed by a multiplication of such
manuals, and instructions of this kind are now issued by
Great Britain, France, Germany, and most other civilised
countries. It is clear that the direct authority of a single
manual may be of inconsiderable value, but if a rule is

3 The neutral litigant was of Swedish natlonality,
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unanimously, or even generally affirmed in these private
instructions, it is very reasonable to suppose that it has made
its way into international law. 'The result is highly satis-
factory. It is above all things desirable that the rules of
war should be ascertainable, and a collation of the manuals
of usage makes it possible to state with confidence many
general rules on belligerent practice.l

1 In the recent Bundesrath controversy with Germany, Lord Salisbury
declined to be bound by the English Admiralty regulations.



CHAPTER II

International Status or Persons in International Law,
to which is added an account of those by whom
they are represented in Foreign Countries

InTERNATIONAL PERsSoONs

1. StaTes and states alone enjoy a locus standi in the law
of nations: they are the only wearers of international per-
sonality. This fact has been sometimes obscured by the
occasions on which one state finds itself face to face with
the individual citizens of another, and is permitted to assume
jurisdiction over them of a guasi penal character, for acts not
in themselves illegal. 'T'he practice is exceptional, and will
be considered in its place.

The diplomatic representatives of states in forcign countries
are not themselves subjects of international law, and, as
Professor Holland has noticed, it is misleading to describe
them as international persons. But at the same time they
undoubtedly derive a reflected personality from their
principals, and by this reflection their legal position is
generally affected. Under these circumstances the présent
chapter seems to be the most convenient place for describing
the privileges and duties of diplomatic agents.

2. International States.—A state within the meaning of
international law may be described as a permanently organised
society, belonging to the family of nations, represented by
a government authorised to bind it, independent in outward
relations, and possessing fixed territories. 1n detail every
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society claiming admission to the law of nations must satisfy
the following requirements : —

(1) It must be 1epresented by a government which
receives a de facto allegiance from its subjects.
(i) It must be a sovereign independent state.
(1i1) It must exhibit reasonable promise of durability.
(iv) It must possess definite territories.
(v) It must be recognised as a member of the family
of nations.!

3. It is proposed to examine the various elements attri-
buted above to international personality.

(i) The society must be rcpresented by a government
which receives a de facto allegiance from its subjects. The
necessity of this requircment will be readily seen. The
stability, and indeed the existence, of intcrnational relations
would come to an end if negotiations with a government
were liable to be interrupted by assumptions of direct control
on the part of its subjects. With the refinements of de
Jure claims international law is in no way concerned.
For reasons which will appear later, it is, or should be,
completely indifferent to the political character which the
constitution of a particular country bears. Revolutionary
committees, absolute monarchs, constitutional assemblies—
all these are treated alike by the practice of nations, pro-
vided that they appear to rest upon a stable basis. The
reservation is necessary, and is only an application of the
caution, so familiar in private law, that negotiations are
unsafe with an imperfectly accredited agent.

1 States undistinguished by the above marks are in theory beyond
the pale of international law, If civilised nations observe its rules in
their dealings with barbarians, it is pursuantly to the rule Legibus soluti
lege wivimus. The English contention on the subject of Dum-dum
bullets supplies a curious illustration of this fact, The retention of the
bullet was defended because it was found neccssary to check the on-
slaughts of savage enemics, The legitimacy of the plea may be
admitted on moral &s well as legal grounds, if an equally effective and
less barbarous check is unknown,
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4. (ii) The society must be a sovereign independent
state. 'This requirement is fundamental in modern inter-
national practice. It is, however, in no way essential to
the conception of jural relations between states; it was little
in harmony with the hierarchical bias of medizvalisp, and
if a law had come into existence at a particular epoch in
European history, Mr. Hall truly observes,? ¢ It must have
involved either a solidification of the superiority of the
Empire, or legislation at the hands of the Pope.” The
rationale of this requirement does not differ materially from
that of the last. 'The least degree of dependence upon a
superior excludes finality of obligation, and is therefore fatal
to the claims of the dependent state. The relations between
the South African Republic and this country illustrate this
form of disability. Whether the aggrepate of those relations
was properly described as a ¢suzerainty ’ or not, is a mixed
question of history and political science with which we are
not called upon to deal. It is, however, important to notice
that facts, which they did not and could not dispute, were
fatal to the contention put forward by President Kriiger and
his State Secretary. A nation cannot indefinitely surrender
the treaty-making power to another, and at the same
time keep alive its claim to be a sovereign international
state.

5. Protectorates.—The case of a protectorate sometimes
raises nice questions: here it is evident that the view taken
must depend on the degree of intimacy subsisting between the
protecting and the protected states. A convenient evasion of
the difficulty describes the position of the protected state as one
of qualified or imperfect personality. During the Crimean War
the lonian Islands were under the protectorate of Great Britain.
The case is a strong one, because the internal and external
affairs of the islands were both controlled by this country,
yet their ncutrality was scrupulously respected throughout
the war. The explanation may be that the immunity from
attack was conventional, for agreements wef concluded by

1 International Law, ed. 11, p, 19,
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this country with Austria, Russia, and Prussia, and that
the effect of these conventions reacted upon the decisions
of prize courts. It is certain that such a neutrality would
not be respected for a moment if the protecting state
derived any belligerent advantage from his occupation. It
is not obvious that any characteristic attribute of personality
survives to a state whose executive and foreign relations have
passed into other hands, and it might be less misleading to
note the claim to neutrality as exceptional, than to magnify a
scintilla juris by such a description as imperfect personality.
It may be further observed that if one of two belligerents
was likely to derive any advantape from attacking a state,
protected and controlled internally and externally by the
other, it is not clear on what principle he is bound to abstain
from doing so: the protected state has made a surrender of
all that is essential to national character, and the claim to
respect an independence which has become purely nominal
is little likely to impress practical statesmen.!  "The position
of a state under suzerainty does not differ in international
theory from that of an individual state in a federal system.2
The mouthpiece, so to speak, is elsewhere. Thus the
United States collectively form an international person,
though none of the individual states docs so.  On the other
hand, in the case of a personal union such as that which
subsisted between Great Britain and Hanover from 1714
to 1837, ‘the statcs so connected are properly regarded as
wholly independent persons who merely happen to employ

Cf. the Cherokee Nation w. State of Georgia, § Peters Reports 1.

3 The international position of Egypt is curious. Nominally a vassal
state of the Sultan’s, it has, in fact, become a part of the British
Empire. It is immaterial whether the occupation will be, or ought to
be, permanent or temporary. Egypt possesses to-day hardly a single
element of international character, and neither the outward deference
paid to European susceptibilities, nor the shadow of control still enjoyed
by the international courts, can disguise the real facts. It may be
noticed in passing that any other view would open up highly difficult
questions as to thQ territories lately conquered from the Khalifa by
Egyptian troops officered by Englishmen,



32 INTERNATIONAL LAW

the same agent for a particular class of purpose, and who
are in no way bound by, or responsible for, cach other’s
acts.’ !

6. Confederations.—A difficulty, chiefly of analysis, is
presented by the case of a Staatenbund, or confederation
of states like the German Bond which lasted from' 1815
to 1866. Such a union is to be distinguished from a federal
system, for which it has sometimes prepared the way, where
the central authority is clearly the only international person.
The principle which should control such cases appears to
be clear. 1f the constituent nations have reserved the right
of controlling thelr foreign affairs, and have merely shackled
their independence of action by revocable conventions, there
is no loss of status. As far as outsiders arc concerned, it is
res inter alios acta.  The ruling analogy is that of an
ordinary alliunce such as the Triple Alliance. If on the
other hand, the position is such that on questions of high
policy third partics address themselves to the central
authority, the confederate nations individually suffer a loss
of international status. The question is always one of fact.

7. (iii) The society must exhibit reasonable promise of
durability.

The promisc of durable existence must obviously precede
international recognition.  The question when such re-
cognition ought to take place becomes pressing when a new
state is called into existence. Such new birth usually
takes place in one of three ways.

1. Previously uninhabited districts are colonised, and
a political society organised in them.

2. Associations of men originally non-political change
their character, and form themselves into a state.

3. A people hitherto dependent on another asserts its
independence by a successful revolt.

Instances of the first mode will occur at once ; the cases
of the Congo Free State and the Barbary States will illustrate

1 Hall, ed, 2, p. 26.
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the second; it is in the third case that international diffi-
culties have been most seriously felt. The gulf between
the declaration of independence and its vindication is often
considerable : at what point may the claim to national exist-
ence be recognised by a genuinely indifferent neutral?  Thhe
principle is as clear as its application is sometimes difficult.
The definitiveness of a new accession to the family of nations
may be recognised by neutrals when it has become reason-
ably evident that the attempt to subdue the revolt is doomed
to permanent failure. The recognition of the American
Colonies by France in 1778 was an unfriendly act, inasmuch
as the issue of the attempt to subdue them was still highly
doubtful : on the other hand, the caution which the United
States and Great Britain showed in admitting the claims of
the revolting Spanish American colonics, in the early part
of the Jast century, furnishes an instructive instance of correct
deliberativeness. 'I'he recognition may take place formally
by treaty, or informally by the interchange of diplomatic
representatives.

8. (iii) The society must possess fixed territories.

The framework of international law was formed at a time
when men’s minds were dominated by territorial idcas, and
practice has grafted no exception on the above requirement.
A nomadic people could offer no security for the fulfilment
of its obligations, and in fact there would be little temptation
to form contracts with them.

9. (iv) The socicty must be a member of the family of
nations.

It is difficult to indicate with precision the circumstances
under which such admission takes place in the case of a
nation formerly barbarous. ‘['he assimilation of Furopean
ideas, the growth of humane habits, the frank attempt to
break down the barriers of exclusion, all these will insensibly
prepare the way. Japan may be considered to have fully
established her claim to be recognised as a subject of inter-
national law.  Pyecipitancy in admission is to be deprecated,
and it is food for reflection that the Treaty of Paris in 1856

¢
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admitted Turkey to share in the advantages of the system
of Europe.

10. Theory of Equality.—In international as in muni-
cipal law the units are conceived of as equal. The equality
of all citizens before the law is axiomatic in civilised
systems, and the doctrine has received much verbal allegi-
ance from statesmen on the larger stage of international
relations.  Sir Henry Mainel traces its origin to the
old confusion between jus gentium and jus nature. If the
society of nations is governed by natural law, the atoms
which compose it must be absolutely equal. Men under
the sceptre of nature are all equal, and accordingly com-
monwealths are equal if the international state be one of
nature. ¢ The proposition that independent communities,
however different in size and power, are all equal in the
view of the law of nations, has largely contributed to the
happiness of mankind, though it is constantly threatened by
the political tendencies of each successive age.’ 2

The influence for good which Sir H. Maine attributes to
the theory of equality is a striking instance of the effect of
idealism on the world’s history. Nothing can be more
certain than that the theory, in municipal law truistic, is,
when applied to the position of states, inept and misleading.
When we affirm that in England all men are equal before
the law, we mean that the meanest peasant may litigate in
equal terms with a powerful nobleman; what place can
such a theory have in a system of self-redress? Can it be
said without absurdity to a small state injured by a great
one, ¢ Your cause is just: be not concerned at the poverty
of your resources: in international disputes all states are
equal: war, however, is the only litigation we know, and
equality ends when you enter its court’?

The fiction has no doubt reacted upon international
sentiment, and in this way prevented much wrongful aggres-
sion; but it must be noted that it has little correspondence
with the facts of international life, and that én the rough and

1 Ancient Law, pp. 100, 101. 3 Joc, cit,
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ready practice of nations suit in_formd pauperis is not a hope-
ful procedure.

11. Neutralised States.—The state of neutralisation
illustrates an abnormity of type in international character
which may most conveniently be considered here. A
neutralised nation is one which is prohibited indefinitely, or
for a considerable period, from carrying on war except in
its own defence. It is, so to speak, bound over to keep the
peace : the prohibition must proceed from the general body
of nations, for a particular state cannot of its own accord
cut itself adrift from the ordinary incidents of international
character. Neutralisation is easily distinguished from neu-
trality. It is normally permanent, general, and involuntary,
whereas neutrality is temporary, particular, and voluntary.
The three instances of neutralisation usually cited are those
of Switzerland, Belgium, and Luxemburg. In 1815 Great
Britain, Austria, France, Prussia, and Russia asserted the
perpetual neutrality of Switzerland, and pledged themselves
to maintain the integrity of its territorics. In 1839 the
same powers asscrted the independence and neutrality of
Belgium. Both countries have scrupulously observed the
conditions of their peculiar position, and no attempt has
been made to violate the independence of cither. It is
noticed by Mr. T'. J. Lawrence! that Belgium was not per-
mitted to assent to the neutralisation of Luxemburg in 1867,
on the ground that such assent involved the assumption
of responsibilities inconsistent with her own international
limitations. A practical question is suggested by the dispute
between Prince Bismarck and the inhabitants of Luxemburg
during the Franco-Prussian war: what is the remedy
against a neutralised state for a refusal to redress international
injuries? In strictness the aggrieved party should lay his
complaint before the guaranteeing powers and request them
to procure satisfaction: in practice he would probably take
this course, reserving a claim to act for himself if satisfaction
were not forthcoing. If the occasion called peremptorily

3 International Law, p. 489.
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for immediate redress, it can hardly be doubted that a
powerful nation would take the law into its own hands.!

12. Chartered Companies.—From what has been said
above, it will be clear that strictly speaking a chartered
company has no claim whatever to mternatlonal status.
"The facts perhaps are hardly so clear as the theory. * These
great corporations have played a part so extraordinary in
the history of the world; they have exercised jurisdiction
of so high a kind, and with such immunity from supervision ;
that it is impossible to put them on one side with the
observation that they are merely trading companies, and that
their character is therefore extraneous to the subject of
international law. A juster, and certainly a more convenient
view, is to conceive of a chartered company of the normal
type as enjoying a delegation of sovereign power over a
defined area. The terms of the delegation concern only the
company, and the nation whence the authority procceds.
It is sufficient to third parties to know that a political act of
the company is prima facie the act of the country to which
it belongs, and that redress may be sought from that country
for wrongs done by the company. So much scems to be
involved in general principle. A nation cannot commit
political functions to associations of its citizens and then
disclaim responsibility for their abuse. The degree of
satisfaction is very likely to vary according to the position
of the injured party, but it is hardly credible that a first-class
power injured by a chartered company would acquiesce in
a lower degree of satisfaction from the accrediting state than
if the latter had directly been the aggressor. The tempta-
tion to employ chartered companies is obviously great. The
administration of the liast India Company was stained by
much that was discreditable, but it none the less rendered
splendid service to this country, and perhaps in the long-
run to humanity as well. Yet the objections must not be
overlooked. Many of the defects in company government

1 Bismarck threatened to disregard the neutralﬁy of Luxemburg on
the occasion referred to in the text.
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pilloried by the noble eloquence of Fox and Burke were
no doubt particular and accidental, but some of them are
permanently inherent in the system. Government by char-
tered company necessarily subordinates the social organism
of the district under control to trading considerations. In no
other Branch of English public Jaw would a government be
tolerated which avowedly existed for purposes of exploita-
tion. It is undoubtedly true that pioneer work of incalcul-
able value has been done by such companies in the past, and
occasions may recur when their employment is the least of
competing evils, but imperial and economical tastes are not
gracefully associated, and the era of chartered companies
should at most be a phase in the work of reclamation.

13. The Representatives of States in Foreign Coun-
tries.—I'his subject is generally considered under the head of
international rights: an arrangement supported by a supposed
right of legation. The claim appears somewhat academic :
in theory onc state could hardly insist that another should
accredit ambassadors to it.  No doubt the withdrawal of an
ambassador usually precedes an outbreak of war: but ante-
cedent differences and not the withdrawal are the causre
causantes of the war. On the other hand, no two states
could in practice refuse to interchange representatives in
time of peace: such intercourse is imperatively demanded
by mutual convenience.

The precedence of diplomatic and other agents resident
in foreign countries was determined by the protocols of the
Congress of Vienna in 1815 and the Congress of Aix-la-
Chapelle in 1818. It is as follows : —

1. Ambassadors, legates, and nuncios.

2. Diplomatic ministers particularly accredited to
sovereigns.

3. Resident ministers accredited to sovereigns.

4. Chargés d’affaires accredited to foreign bureaux.

5. To theeabove list must be fifthly added those who
discharge consular functions.
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Notwithstanding the nice gradations of this hierarchy, a
sufficient account of the subject can be given under the two
heads of (1) ambassadors; (2) consuls.

(1) Ambassadors

14. The practice of sending ambassadors to rebide at
foreign courts scems to date from the Reformation. The
passage from Coke has becn often cited in which he says
that Henry vii. of England ¢ would not in his time suffer
Lieger ambassadors of any foreign king or prince within his
realm, or he with them, but upon occasion used ambassadors.’
So Grotius? affirms tlmt a nation is not bound to receive
resident embassies, for such are unknown to ancient practice.

It is often somewhat largely stated that an ambassador
enjoys the privilege of exterritoriality. By this is meant,
or should be, that though d¢ facto resident in the country to
which he is accredited, his position de jure is regulated on
the supposition that he still resides in his own country. It
is more accurate, though less dramatic, to say that certain
immunities from the jurisdiction of municipal courts are
conceded to ambassadors by the practice of nations. These
immunities may be considered under two heads :—

(@) Immunity from the criminal jurisdiction of the
country to which the agent is accredited.

(%) Immunity from the civil jurisdiction of the country
to which he is accredited.

() Under no circumstances can an ambassador be tried
for a criminal offence in the country to which he is
accredited. The practice is well settled, and has been
established in England since the case of Mendoza, the
Spanish ambassador, who conspired to dethrone Queen
Elizabeth. Nor can he be arrested under ordinary criminal
process : 2 he may, however, be arrested by a high assertion

1 i, 18. 3., cited by Woolsey, Introduction to International Law.
* Case of the Dutch ambassador and the Landgréve of Hesse Cassel,

1763.
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of sovereign power for intriguing against the country in
which his mission lies. Thus Count Gyllenbourg, the
Swedish ambassador in 1717, was detained for some time
in an English prison for plotting against the Hanoverian
dynasty.l  The French Government in 1718 arrested
Prince’ Cellamare, the Spanish ambassador, on a similar
charge. The case of Pantaleon Sa? is hardly consistent
with modern practice. Sa was the brother of the Portugucse
ambassador accredited to the Commonwealth : under out-
rageous circumstances he, or men acting under his direction,
killed one person and wounded several others, and for this
offence he was indicted, tried, and executed. The accepted
view in later times is that the privileges of an ambassador
are shared by his family living with him, and by his official
and domestic suite.8 The correct course when an am-
bassador is suspected of criminal acts was indicated so long
ago as 1§71, in an opinion which Gentilis and Hotman
were asked to give in Mendoza’s case. He must be handed
over to the authorities of his own country. The claim
that an ambassador’s house is a ¢ city of refuge’ to criminals,
which would be strictly involved in the exterritorial theory,
has long been generally abandoned in practice.* It died
hard in Spain, if indeed it may even now be pronounced
extinct there, and it still appears to survive in the South
American Republics. A diplomatic agent cannot be com-
pelled to give evidence before a criminal court in the
country of his sojourn: the immunity, however, is waived
in a proper case, and the refusal to do so has been held to
justity a demand for the agent’s recall.?

(8) Immunity from Civil Jurisdiction
15. The English common law seems to have allowed

1 De Martens, Causes Cel.bres, i. 101,

3 Phillimore ii. 211.

3 See Parkinson . Potter, L. R. 16, Q. B. D. 152.

4 Cases of the® Duke of Ripperda and of Springer : De Martens,
Causes Célobres, i. 101. 5 Halleck, i. 294.
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no such immunity to ambassadors. There is a dictum
in Coke against the claim, but the law apparently re-
mained uncertain until 1708. In that year the Czar’s
ambassador in London was arrested for a debt of
£50.l A criminal information was entered against those
responsible for the arrest. While the point of law was
still under consideration the statute 7 Anne, c. 12 was
passed. The Act, which was in form declaratory, provided
by section 3 That all writs and processes that shall at
any time hereafter be sucd forth or prosecuted whereby
the person of any ambassador . . . of any foreign prince
. . . received as such by her Mujesty, or the domestic
servant of such ambassador . . . may be arrested or im-
prisoned or his goods or chattels be distrained . . . shall be
deemed utterly null and void. By secction 4 attorneys
suing such processes were made liable to punishment.
Section § provides that the immunity of an ambassador’s
servants is forfeited by their occupation in trade. On this
statute it has been held 2 that a person claiming the benefit
of this Act as domestic servant to a public minister must
be really and dona-fide the servant of such minister at the
time of the arrest. The privilege is that of the ambassador
not of the servant.2 The court will not compel a foreign
ambassador to give security for costs.3 A public minister
particularly accredited to the Queen by a foreign state is
privileged from all liability to be sued here in civil actions.4

The United States Congress in 1890 passed an act of a
similar scope,® and continental practice has been almost
uniformly favourable to the claim in its most generous form.
It may be mentioned here in passing that ambassadors enjoy
no exceptional privileges at the hands of third persons or

1 Phillimore ii. 228.

2 Fisher w. Begves, 2 C. and M. 240.

8 Duke de Montellano w. Christian, § M. and S. 503.

4 Magdalena Navigation Company . Martin, 26 L. J., Q. B. z210.
See also Parkinson w. Potter, 16 Q. B. D. 152.

5 Cf. Dupont w. Pichon, 4 Dall, 321.
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enemies. This rule was long ago stated by Bynkershoek,?
¢ Non valere jus legationis nisi inter utrumque principem qui
mittit legatos et ad quem missi sunt: cetera (cos) privatos
esse.” Practice has been in accord with this statement of
the rule. A well-known instance was the arrest in 1744 of
Marshal Belleisle, the French ambassador, while on his
way through Hanover, during the Franco-linglish war.

16. Duties of Diplomatic Agents.—'T'he duties which
such agents owe to their own countties hardly concern us
here, but are a branch of the public law of the state to
which they belong. Ambassadors, however, are forbidden
by rules which are most jealously enforced, from any
association, direct or indirect, with the public affairs of
the country to which they are accredited. Mr. Hall?
collects the instances in which violations of this rule have
been followed by a request to the accrediting state to recall,
or in an extreme case by dismissal. A well-known instance
ot dismissal occurred in 1888, when Lord Sackville, the
Linglish ambassador at New York, was given his passports
and required to leave the country within three days. Lord
Sackville had been asked to advise an unknown corre-
spondent of Fnglish extraction and sympathies, how to vote
in the Presidential election of that year. He replied sug-
gesting in a general way that the then government was
friendly to this country, whereas Mr. Cleveland’s intentions
were unascertainable. The letter may have been an in-
discretion, but, as Mr. Hall observes, ¢it was treated as an
open and international offence.’

(2) Consuls

17. The term international agent should mean one who
is a link in a chain of communication between two
states. In this sense a consul is not, as such, an inter-
national agent. He is an official of the country for which
he acts, intrusted with duties of a multifarious kind in a
foreign country,®and permitted by that country to discharge

1 Cited by Woolsey. 2 P. 319.
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them within its borders. The permission involves certain
privileges, the concession of which is somewhere along the
border line between courtesy and law. He has not, indeed,
any immunity from the ordinary tribunals,! though their
jurisdiction is asserted so as to inconvenience him as little as
possible in the discharge of his duties. In the United
States practice is similar,2 though American policy has
added considerably by treaty to the functions and immunities
of the consular service. 'I'he liability of a consul to be
arrested is inconvenicent, and if suddenly exercised might be
very prejudicial to members of the state for which he acts.
The point was considered in this country in the case of
Clarke @. Cretico,® when Mansfield, C. J., observed at page
107 :—

“The office of consul is indeed widely different from that of
an ambassador, but still the duties of it cannot be performed
by a person in prison. . . . The words of the statute * are :
¢ Ambassador or other public minister.”” DBut a consul is
certainly not a public minister. In Viveash v. Becker?®
Lord Ellenborough summed up the matter as follows:
¢Nobody is disposed to deny that a consul is entitled to
privilege to a certain extent, such as for safe-conduct, and if
that be violated the sovereign has a right to complain of
such violation. Then it is expressly laid down that he is
not a public minister, and more than that, that he is not
entitled to the jus gentium. And I cannot help thinking
that the Act of Parliament which mentions only ¢ambas-
sadors and public ministers,” and which was passed at a
time when it was an object studiously to comprehend all
kinds of public ministers entitled to these privileges, must be
considered as declaratory, not only of what the law of
nations is, but of the extent to which that law is to be
carried.”” It appears to me that a different construction
would lead to enormous inconveniences, for there is a power

1 Viveash v, Becker, 3 M. and S. 28..

$ The Anne, 3 Wheat. 435. 3 6 Tadnt, 106.
¢ 5 Anne, c. 4. 5 3 M. and S. at page 297.
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of creating vice-consuls; and they too must have similar
privileges.’

The general force of these arguments is great: the
practice is common of choosing consuls from among the
natives of the particular country in which their services are
requirkd, and it would be intolerable that men so appointed
should be protected from the jurisdiction of their own
tribunals. But though he may not be ¢cntitled to the
jus gentium,’ certain privileges are in practice conceded to a
consul. He is allowed to place the arms of his country
over his house; he is immune from personal taxation,
and from liability to jury service; soldiers may not be
billeted upon him, and his house is inviolable in time
of war. We are not here concerned with the modes in
which consuls are appointed, but it must be noticed that they
cannot enter upon their duties until authorised to do so by
an exequatur issuing from the country in which their duties
lie. An exequatur is a more or less formal authorisation to
do, within the jurisdiction of the country, granting it the
different acts incidental to consular authority.

18. Duties of Consuls.—The duties of consuls are of a
very various character, and can only be generally indicated.
In the first place, as commercial agents, they are bound to
succour tradesmen and sailors of the country by which they
are employed : more generally, its citizens are entitled to
look to their consul for advice and countenance in any of
the innumerable difficulties which spring up among foreign
surroundings.  Consultative duties are among the most useful
of those which fall upon consuls, and much invaluable
knowledge is derived from the commercial reports which
they are in the habit of submitting periodically to their govern-
ments. Still more important are the judicial functions which
they are permitted to discharge. These may be arranged
under three heads in an ascending order of importance.

(i) The verification of births, marriages, and deaths, and
the administratian of intestate estates abroad among citizens
of the country for which they act.
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(ii) The exercise, within the limits locally conceded to
them, of a disciplinary jurisdiction over merchant sailors of
the employing state, and the decision, as arbitrators appointed
by consent, of commercial disputes among its citizens.

19. (ili) In non-Christian and partially civilised states
the consuls of civilised powers exercise by consent & very
responsible jurisdiction. They are the judges, generally
speaking, in all matters civil and criminal which concern
their countrymen. The chief countries in which immunity
from the local jurisdiction still survives are Thurkey,
Siam, and China. In these countrics the practice is to
try offences by natives against forcigners in the local
court, by foreigners against natives in the consular court of
the defendants, and in the court of the defendant’s consul
where the parties are foreigners of different nationality.
The exemption from jurisdiction must be regarded as
conventional where the country in which it is asserted is a
member of the family of nations: as an extension of the
national jurisdiction, comparable to that claimed on the high
seas and in savage countries, when it is not. In England
this jurisdiction row rests on the Foreign Jurisdiction Act
1890.1  Sections 1, 2, 3, of that Act are as follows :—

1. Tt is and shall be lawful for her majesty the queen
to hold, exercise, and enjoy any jurisdiction which
her majesty now has, or may at any time here-
after have, within a foreign country in the same
and as ample a manner as if her majesty had
acquired that jurisdiction by the cession or conquest
of territory.

2. Where a foreign country is not subject to any govern-
ment from whom her majesty the queen might
obtain jurisdiction in the manner recited by this
act, her majesty shall, by virtue of this act, have
jurisdiction over her majesty’s subjects for the
time being resident in or resorting to that country,

1 53 and 54 Vict. c. 37.
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and that jurisdiction shall be jurisdiction of her
majesty in a foreign country within the meaning
of the other provisions of this act.

3. Every act and thing done in pursuance of any juris-
diction of her majesty in a forcign country shall
be as valid as if it had been done according to the
local law then in force in that country.

Similar provisions for the regulation of American consular
courts are contained in an Act of Congress passed in 1860.
The mixed tribunals in Egypt supply an instance of a
jurisdiction originally falling within this class, and now kept
alive for political reasons.

It will be apparent that these judicial duties demand a
high degree of knowledge and competence for their proper
discharge : and it may be hoped that the tendency will grow
for nations to engage at every important centre their own
subjects in consular employment, excluding them at the
same time from private trade. Under such conditions it
would probably be found practicable to cxtend the im-
munities of consuls to the point rather prematurely assumed
by Heffter,! when he aflirms that they enjoy ¢that inviolability
of person which renders it possible for them to perform
their consular duties without personal hindrance.’

1 §244.



PART 1I

THE RIGHTS AND OBLIGATIONS OF STATES IN
TIME OF PEACE

WheN we speak of a state as enjoying a right to do a
certain act, we mean that the public opinion of other states
will view the doing of that act with approval, or at least with
acquiescence.  Correlatively, a state lies under an obligation
to do or forbear from a certain act when its omission to do,
or non-forbearance from doing, will be viewed with dis-
approval and perhaps by an attempt to compel. Such
rights and obligations are, of course, distinguishable from
those of municipal law, which are enforced, if necessary,
by the strong arm of socicty. In this limited sense of the
words a consideration of the rights and obligations of states
in peace, war, and neutrality forms a convenient method of
exhibiting the whole subject of international law.

CHAPTER I

Independence

1. The statement that nations have a right to their in-
dependence is elementary and need not be elaborated.
The principle has been often violated, but its immense
practical influence can hardly be overstated. The senti-
ment of nationality, which in our own time called into
being the kingdoms of Italy and Greece, and which com-
bined with political considerations to effect the unification
of Germany, depends on the assumption tkat men of one
race sholxgd enjoy an independent government of their own.
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It is less easy to state positively the constituent rights which,
taken together, amount to independence. Mr. W. E. Hall
has laid it down in general language! that ¢independence is
the power of giving effect to the decisions of a will which
is free, in so far as absence of restraint by other persons is
concerhed.  The right of independence, therefore, in its
largest extent, is a right possessed by a state to exercise
its will without interference on the part of foreign states, in
all matters and upon all occasions with reference to which
it acts as an independent community.” The last limitation
is made necessary by the fact that ¢a state is capable of
occupying the position of a private individual within foreign
jurisdiction, as, for example, in the case of England, which
holds shares in the Suez Canal Company.’2 Mr. T. G.
Lawrence 3 defines independence as “the right of a state to
manage all its affairs, whether exteinal or internal, without
interference from other states as long as it respects the
corresponding right possessed by each fully sovereign
member of the family of nations.” DBoth these definitions
or descriptions are of a general character, and may require
to be strictly modified 1n practice, but the essential con-
ception is familiar, and therefore readily grasped. An
independent state is entitled to live its own life 1n its own
way, the sole judge within the law of its domestic govern-
ment and its forcign policy. T'he particular form of
government which 1t has chosen in the working out of
its national destiny concerns itself and itself alone, for
every independent state has the right of setting its own
house in order. In asking how far these incidents are
found at present in states claiming to be independent, it
must be remembered that here, as elsewhere, authoritative
international practice must be regarded, and not the
repetitions of text-books. A consideration of the history
of Europe and the American continents in the present
century will make it clear that the rights to independence

L International Liw, ed. 2, p. §0. 2 U.S, p. 50, footnote,
3 Intes national Law, p. 111,
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can only be claimed for many nominally independent com-
munities with substantial qualifications.

2. Phillimore summarises the rights incident to inde-
pendence as follows : 1—

1. The right to a free choice, settlement, and altera-
tion of the internal constitution and govetnment
without the intermeddling of any foreign state.

2. The right to territorial inviolability, and the free
use and enjoyment of property.

3. The rights of sclf-preservation, and this by the
defence which prevents, as well as by that which
repels, attack.

. The right to a free development of national resources
by commerce.

5. The right of acquisition, whether original or deriva-

tive, both of territorial possessions and of rights.

6. The right to absolute and uncontrolled jurisdiction
over all persons and things within, and in certain ex-
ceptional cases without, the limits of the territory.

I

The same wiiter derives from ¢ membership of a universal
community’ of nations four other rights which may, at
least as conveniently, be also referred to the principle of
independence.

7. The rights of a state to afford protection to her
lawful subjects wheresoever situate.

8. The right to the recognition by foreign states of
the national government.

9. The right to external marks of honour and respect.

1o. The right of entering into international covenants
or treaties with foreign states.?

The points indicated in this summary afford a fair account
of the rights involved in independence. It is in fact an
abstract right limited firstly by the maxim, Sic utere tuo ut
alienum non ledas, secondly, by the existence of similar

L International Law, vol, i, p. 162%

U S, p. 163,
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rights in other nations, and thirdly, by the possibility that
it may come into conflict with a competing principle to
which it is bound to give way. The right to violate the
independence of a nation is known as the right of inter-
vention, and a consideration of the occasions when interven-
tion is®permissible will most usefully illustrate the inroads
which practice has made upon independence.

3. Intervention.—¢Neither,” says Lord Bacon,! ¢is the
opinion of some of the schoolmen to be received that a war
cannot justly be made but upon a precedent injury or pro-
vocation; for there is no question but a just fear of an
imminent danger, though there be no blow given, is a lawful
cause of a war.” This is the principle upon which inter-
vention must ultimately depend. Where ¢there is a just
fear of an imminent danger,’ or, rather more strongly, where
the vital interests of a state are gravely menaced, the
paramount principle of self-preservation comes into play.
If a neighbouring country swells its armaments to a degree
not to be reconciled with the simple aim of self-defence,
if the preparations from the nature of the case can only be
directed against one object, the community menaced may
strike at its own time, without awaiting further provocation.
International law is at its weakest, and its writers are least
convincing, on the subject of intervention. The maxim,
Nemo potest judex esse in re sua, has no place in the law of
nations, and the interested nation itself decides on the
extent of provocation, and the imminence of peril. Under
these circumstances it is not surprising that the line between
policy and law is slightly drawn, so that high-handed acts
of aggression have been able to masquerade under the
name of intervention. The danger of a rule is apparent
which would permit one nation to interfere in the concerns
of another in order to prevent the wrongful intervention of
a third, being itself the only judge of the likelihood of such
intervention and of its moral or legal justifications. It
seems possible ts base upon the modern practice of nations

1 Essay on Empire,
D
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a simple and more exclusive statement of the occasions on
which intervention is permissible. It may be defended on
two occasions only :—

1. When it is made necessary by self-preservation.
2. When it is undertaken by the general bpdy of
Powers.

4. (1) Self-preservation.—Every claim to intervention
on these grounds must be judged on its own particular facts.
To deal uncontroversially with highly controverted facts,
the truth is elementary that Great Britain would have been
legally justified in intervening to prevent the further arma-
ment of the Dutch Republics, assuming that such armaments
clearly exceeded the limits of proper self-defence.! Whether
the possibilities opened up by the Jumeson Raid, and the
revolutionary schemes imputed to Johannesburg, raised the
requirements of legitimate self-defence high enough to justify
the extraordinary elaborateness of the Boer armaments, is
a question which different persons will no doubt answer
differently. The principle at least is clear. A further
illustration may be drawn from the war in which this
country became involved in consequence of the French
Revolution.  Primd facie France in 1792 was as much
entitled to enjoy an uninterrupted revolution as England in
1688. The legality of the intervention must stand or fall
with the seriousness or otherwise of the apprehension that
an aggressive propagandism of revolutionary principles was
contemplated by the French Convention. No doubt the
danger was exaggerated, but the rédaction of November 19,
1792, is still on record :—¢ Lia Convention nationale declare
qu’elle accordera secours a tous les peuples qui voudront
recouvrer leur liberté et elle charge le pouvoir exécutif de
donner des ordres aux généraux des armées Francaises pour

1 Cf Bismarck’s intimation to Lord Loftus, July 13, 1870 : ‘I am
positively informed that France has been and is ngw arming, If this
go on, we shall be compelled to ask the French Government for ex-
planations,’'—OQur Chancellory Busch., vol. ii, p. 55.
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secourir les citoyens qui auraient ét¢ ou qui seraient vexés
pour la cause de la liberté.” It is easy to say now that
the menace was never more than verbal, but it must have
appeared terrible enough to those who viewed with deepen-
ing apprehension the conceptions of /la liberté which were
growing in French favour.

5. The Holy Alliance.—The doctrine under considera-
tion was pushed to wholly inadmissible lengths by the Holy
Alliance, the pretensions of which are of great historical in-
terest, because out of them sprang by revulsion the Monroe
Doctrine. The parties to this understanding were the rulers
of Russia, Austria, Prussia, and France. Setting aside the
idealist tinge contributed by the dreamy mind of the Emperor
Alexander, the objects of the Alliance as developed at the
Congresses of Aix-la-Chapelle, Troppau, and Laybach were
clear enough. A circular issuing from Austria, Russia, and
Prussia alleged the existence of ¢a vast conspiracy against
all established power, and against all the rights consecrated
by that social order under which Europe had enjoyed so
many centurics of glory and happiness.” . . . ¢ They regarded
as disavowed by the principles which constitute the public
right of Europe all pretended reform operated by revolt and
open hostility.” Lord Castlereagh’s despatch in reply? has
been ofien referred to: such principles ¢ were adapted to
give the great powers of the European continent a perpetual
pretext for interfering in the internal concerns of its different
states . . . though no government could be more prepared
than the British Government was to uphold the right of
any state or states to interfere, where their own immediate
security or essential interests are seriously endangered by the
internal transactions of another state. It regarded the assump-
tion of such a right as only to be justified by the strongest
necessity, and to be limited and regulated thereby. . .. The
British Government regarded its exercise as an exception to
general principles of the greatest value and importance, and
as one that only%roperly grows out of the special circum-

1 January 19, 1821.
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stances of the case: but it at the same time considered that
exceptions of this description never can, without the utmost
danger, be so far reduced to rule as to be incorporated into
. . . the Institutes of the Law of Nations.’

6. The Monroe Doctrine.—In 1823 the powers to
whom the despatch was addressed had under conidera-
tion the propriety of helping Spain to subdue her rebellious
South American colonies. Proposals were actually made to
hold a congress to consider South American affairs. Mr.
Canning, then Foreign Minister of Affairs, suggested to the
American minister in London that any attempt by Europe
to decide the fate of states, so nearly connected with the
United States by community of geographical and political
interest as the South American Republics, ought to be most
jealously watched. Out of this suggestion arose the cele-
brated Monroe Doctrine, which was embodied in the annual
message of President Monroe in 1823. It contained two
distinct statements :—

1. ‘It is a principle in which the rights and interests of the
United States are involved that the American continents, by the
free and independent condition which they have assumed and
maintain, are henceforth not to be considered as subjects for
colonisation by any European power.

2. ‘With the existing colonies and independences of any
European Power we have not interfered and we shall not inter-
fere, but with the governments who have declared their in-
dependence and maintained it, and whose independence we have
on great consideration and on just principle acknowledged, we
could not view any interposition for the purpose of oppressing
them, or controlling in any other manner their destiny by any
European power in any other light than as the manifestation of
an unfriendly disposition towards the United States.”!

7. The lawyer is not concerned with the wild speech of
President Grant in 1870 ¢He hoped that the time was not
far distant when in the natural course of events the European

1 See an article on the historical origin of the 3onroe Doctrine in
the Times for January 8, 1896,
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connection with the continent would cease,” but need only
notice the attempts which have been made to treat the
doctrine as a part of international law, and inquire how far
they can be supported. Putting on one side the self-denying
ordinance which precludes America from interference with
European questions, two principles are contended for, which
may be respectively termed :—

1. The non-colonisation principle ;

2. The non-intervention principle.

It is material to notice that the assertion of each was
elicited by particular circumstances: the first by a Russian
attempt to acquire the North-West Territory, the second by
the designs of the Holy Alliance. In 1895, however, in
his message to Congress of December 17, 1895, President
Cleveland observed of the doctrine: ¢It may not have been
admitted in so many words to the Code of International Law :
but since in International Councils a nation is entitled to the
rights belonging to it, if the enforcement of the Monroe
Doctrine is something we may justly claim, it has its place
in the Code of International Law as certainly and surcly as
if it were specifically mentioned.” A more completely
circular argument was never devised, and the greatest
American writer in international law 1 has taken the other
view strongly: ¢ The declarations are only the opinion of
the Administration of 1823, and have acquired no legal
form or sanction.” On the other hand, they have
often been insisted upon by American statesmen, and have
become more and more a settled principle of American
policy.2 In 1824, when a general negotiation was in
progress between this country and the United States, the
assertion by the latter of the non-colonisation principle was
met by a refusal on the part of Canning, who represented
this country, to proceed any further in the Anglo-American
controversy with Russia. The English view was unequivo-

! Dana, note tq, Wheaton, § 67, note 36.

2 Strangely enough, the doctrine has never been directly affirmed by
cither the Senate or House of Representatives.
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cally placed on record that Great Britain considered the
whole of the unoccupied parts of America as being open to
her future settlements in like manner as heretofore.

8. Venezuela.—It is, however, on its intervention side
that the doctrine has attracted most attention. The American
contention in the Venezuela negotiations in 1895 far ex-
ceeded the scope hitherto claimed by the most extensive
commentators on President Monroe’s message. A long-
standing dispute between Great Britain and Venezuela as
to the proper boundary between the Republic and British
Guiana became acute in 1895. The British claims were
finally affirmed in the form of an ultimatum. Venezuela, it
need hardly be said, is a sovereign independent state.
Under these circumstances appeared the message of President
Cleveland. The material portions of the message were as
follow :—

“The balance of power is jastly a cause of jealous anxiety
among governments of the Old World, and a subject for our
absolute non-interference. None the less is the observance of
the Monroe Doctrine a vital concern for our people and their
government. . . . If an European power, by an extension of
its boundaries, takes possession of the territory of one of our
neighbouring republics against its will and in derogation of its
rights, it is difficult to see why, to that extent, such European
power does not thereby attempt to extend its system of govern-
ment to that portion of this continent which is thus taken. . . .
The dispute has reached such a stage as to make it now in-
cumbent upon the United States to determine, with sufficient
certainty for its justification, what is the true divisional line
between the Republic of Venezuela and British Guiana. . . .
I suggest that Congress make an adequate appropriation for the
expenses of a commission, to be appointed by the Executive,
which shall make the necessary investigation and report upon
the matter with the least possible delay. When such report is
made and accepted, it wiﬁ, in my opinion, be the duty of the
United States to resist, by every means in its power, as a wilful
aggression upon its rights and interests, the appropriation by
Great Britain of any lands, or the exercise wf governmental
jurisdiction over any territory which, after investigation, we have
determined |of right to belong to Venezuela.’

- ‘e
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9. If the claims here made are sanctioned by acquiescence
8o as to become a portion of international law, the doctrine
of equality may be finally banished from our text-books, to
be replaced by a legal hegemony on the part of the United
States,over the whole of the American continents. It is
involved in the American claim that no European nation
can exact redress from a South American Republic in the
only manner in which a demand for redress is likely to be at
all effective. Powerful European nations are not likely to
acquiesce in a view which in effect concedes national character
to these states while exonerating them from its correlative re-
sponsibilities. Nor is it to be supposed that the sane judgment
ot thoughtful Americans will insist on a view so extreme : it
is, however, not impossible that political exigencies may in
time compel the United States to declare a protectorate over
the South American Republics. Such a step, whatever its
political aspects, would at least clear the legal atmosphere,
and would effectually meet the legitimate American aversion
to a violent European irruption into the New World. Until
such a change takes place, the lawyer may dismiss the doctrine
with the comment that in its most moderate form it involves
an enormous addition to the commonly received conception
of the rights conceded to self-preservation.

2. Seconp GROUND OF INTERVENTION

10. The Concert of Powers.—It was stated that
intervention was permissible, in the second place, when
undertaken by the general body of civilised states in the
interests of general order. This ground of intervention
is often ignored by writers who acknowledge much
more disputable justifications. = No writer who derives
his views of law from the practice of states, and not from
theoretic reasoning, can refuse to admit it. It has
been repeatedly asserted, and its exercise has not been
questioned durigg the present century.! The international

1 Sece the very sensible observations of Mr. T. G, Lawrence, Principles
of International Law. second edition, pp. 242, 243.
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birth of Greece in 1832 was the result of a European
intervention in the affairs of Turkey; the petulant child-
hood of the kingdom thus called into existence was system-
atically regulated by the Concert of Europe, and under
the same tutelage Greece has received periodic accessions of
territory at the expense of Turkey. By a similar exercise
of jurisdiction the independence of Belgium was extorted by
the great powers in 1830 from the King of Holland, and
in 1878 a conditional independence was bestowed upon
Montenegro, Roumania, and Servia. On each of these
occasions the act was clearly one of intervention: the juris-
diction is thus established in practice, and is not objection-
able in theory. Unanimity of the great powers is the best
guarantee against individual self-seeking.!

1 Developments in the Far East make it impossible to limit the
activity of the concert of powers to European complications. At the
time of writing (June 23, 1900) a highly interesting experiment is in
progress in China, where it seems probable that the protocol de dés-
mtéressement, in which the powers are believed to have concurred, will
be subjected to severe strain. An admirable statement of the conditions
on which concerted intervention depends was made by M. Delcassé in
the French Chamber on June 11. The French minister observed :—

¢For the second time recently the legations have been obliged to
demand troops of the naval commanders. The common peril dictates
resolutions to the powers. I do not know if they have divergent
views, but the affirmation of their solidarity is the surest guarantee for
the safety of each. The powerlessness of the Chinese Government to
suppress an insurrection which does not appear to inspire it with either
fear or surprise is becoming irremediable, so that new and serious mis-
fortunes must be expected. I have instructed our minister, at whose
disposal I have placed all our forces in the Far East, and others if
required, to keep himself in constant communication with his colleagues
of the diplomatic corps whose accord has not ceased to be complete.
At the present moment, while I am speaking, a step is being taken, or
is about to be taken, by the various legations to call the attention of
the Chinese Government for the last time to the imperious necessity of
putting down a movement which imperils both the empire and itself,
as well as the interests which the powers cannot disregard. If this
appeal were to remain without effect, the powers would no longer have
to take counsel with any one but themselves, and t§ take into account
nothing but the interests of civilisation ; and I imagine that if a mis-
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11. It is believed that the two grounds of intervention
which have been considered are alone consistent with
modern practice. It is sometimes suggested that on
humanitarian grounds one nation is justified in inter-
vening to prevent practices shocking to humanity within
the territory of another. The occasional benefits of
such intervention would be outweighed by its liability to
abuse. Abstractedly no doubt it is regrettable that inter-
national law should prohibit, even by implication, the
suppression of outrage, but in practice the number of
national Don Quixotes is not found to be considerable, and
thinkers of very different schools are content to distinguish
between the moral standards applicable respectively to
individuals and communities.!  Sir William Harcourt, in his
Letters of Historicus, has described humanitarian intervention
as a high act of national policy over and beyond law.
This view is indecisive unless such acts are to be with-
drawn from the purview of international law altogether, for
their legal or illegal quality requires determination all the
more imperatively that they have a ¢high political’
character. It is often stated that intervention depending
upon a treaty right is permitted, but the claim is perhaps
somewhat academic. If the arrangement is merely dynastic
it cannot be supported, for the sovereign who has exposed
his country to an intervention intended to secure his dynasty,
has clearly exceeded the limits of his competence as a
national agent; if, on the other hand, one country has
entitled another to intervene indefinitely in its domestic

understanding were destined to arise between them, it would be as to
which would be ready the first, which would assemble most rapidly the
most effectual means to defend with its own cause the cause of civilisation
itself.’—Letter, date June 11, from the Standard correspondent in Paris.

1 Bismarck’s cynical remark, that he placed the bones of a Pome-
ranian grenadier above all Armenia, has been often reprobated and is
offensive in expression, but the general principle of which it was
only a particular application is commonly acted upon by statesmen of
every country, and even Mr, Bright strongly denounced the views of
those who would make England the Knight-Errant of Nations,
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concerns, the derogation from independence would probably
not consist with the retention of international character.
Intervention in a foreign civil war has been sometimes
declared legal, but the case hardly requires separate con-
sideration. If undertaken at the invitation of both partles,
it is mediation by request and therefore unob_]ectlonable'
if at the invitation of onme, Mr. Hall’s observation is un-
answerable: ¢. .. The fact that it has been necessary to call
in foreign help is enough to show that the issue of the
conflict would without it be uncertain, and consequently
that there is a doubt as to which side would ultimately
establish itself as the legal representative of the state.’



CHAPTER II
Proprietary and Quasi-Proprietary Rights and Duties

1. Tue rights and duties of nations considered as pro-
prietors may be arranged under three heads :—

1. Rights over land.

2. Rights over water.

3. Rights over miscellaneous objects.

1. Rigurs ovEr LanD

A state may exercise control over land in a variety of
degrees, directly as an integral part of its dominions, or
indirectly as over a protectorate or sphere of influence.
In the two cases last mentioned it is a question of fact in
each case whether the rights claimed are proprietary at all
in their character. A state may acquire territory in a
variety of ways of which four are sufficiently important to
be mentioned here. These are Occupation, Cession, Congquest,
and Prescription.

Occupation is a good root of title to territories altogether
unoccupied or inhabited by savages, who, by a humorous
fiction, are considered incapable of possessing territory.l

1 It is better, I think, to state this proposition boldly than like
Phillimore to accept the argument, ¢ The North American Indians
would have been entitled to have excluded the British fur-traders from
their hunting-grounds ; and not having done so, the latter must be
considered as having been admitted to a joint occupation of the territory,
and thus to have become invested with a similar right of excluding
strangers from sucl? portions of the country as their own industrial
operations.’

59



60 INTERNATIONAL LAW

The rules of occupation were borrowed wholesale from the
very sensible provisions of Roman private law. Discovery
of new territory by a private individual was generally held
to confer a good title on the state to which he belonged.
For a time the rule was not practically inconvenient, but the
discovery of the New World subjected the doctrine to a
strain which it was wholly unable to support. The rule
which originally determined the right to a derelict article
in the streets of Rome was applied to the vast territories
which each year’s maritime adventure was disclosing to
the nations of the world. The pretensions of Spain and
Portugal produced a reaction until in our days ¢prior
discovery, though still held in considerable respect, is not
universally held to give an exclusive title.”l  Unless
followed up by settlement, ¢discovery is only so far useful
that it gives additional value to acts in themselves doubtful
or inadequate.’?  Private individuals, bearing no com-
mission from their government, are not capable of legal
occupation ; but acts of control done by such persons, if
ratified afterwards by their governments, may be retrospec-
tively validated. The underlying principle is that occupa-
tion to be valid must be reasonably effective, having regard
to the circumstances of the particular case.  Formal
annexation, without more, is not therefore a root of title,
though the fact of such previous occupation may lend a
different colour to later acts which, if they stood alone,
would be indifferent or indecisive. These conclusions
have been stated with great common sense by Mr.

Hall: 38—

¢It can only be said, in a broad way, that when territory has
been duly annexed, and the fact has either been published or has
been recorded by monuments or inscriptions on the spot, a good
title has always been held to have been acquired as against a
state making settlements within such time as allowing for

1 Maine, International Law, p. 66,
3 Hall, ed. 2, p. 108.
3 U. §., pp. 108, 109,
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accidental circumstances, or moderate negligence, might elapse
before a force or a colony were sent out to some part of the land
intended to be occupied ; but that in the course of a few years
the presumption of fermanent intention afforded by such
acts has died away, if they stood alone, and that more con-
tinuoug acts or actual settlement by another power became a
stronger root of title.”

2. It is clearly important to define the area over which
a geographically partial act of occupation may be allowed
to extend. In the early days of American colonisation
extravagant pretensions were put forward by both England
and France, and the view was probably held in this country
that occupation of the coast carried with it the whole
continent to the Pacific Ocean.! A more reasonable rule
is now generally adopted that occupation of a coast shall
comprehend the interior as far as the watershed of the river
flowing into the sea at the point of occupation: laterally
such occupation embraces the tributaries of such rivers, and
the territory covered by them.?2 It may be supposed that
the area within which the doctrines above stated can be
practically applied is rapidly lessening, although in recent
times the opening up of the African continent has brought
them into prominence.  The future lines of African
colonisation have now been generally determined by agree-
ment, but useful illustrations of the principles of occupation
may still be drawn from the Oregon territory dispute
between this country and the United States in 1844,
and the Louisiana dispute between the latter country and
Spain in 1803.4

3. Occupation can only come into play when there is a

1 There was no limit specified in the English colonial grants, and
the early settlers seem to have met French aggression with indefinite
claims to the interior,

3 This principle was stated at the Louisiana negotiation in 1804.
See Twiss, Law of Nations, i. pp. 125, 126.

3 Parl, Papers, jiii., 1846, Oregon Correspondence, Twiss, Oregon
Ruestion, c. iv.

4 British and Foreign State Papers, 1817-1818,
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res nullius to be occupied, but the requirement is of
course satisfied when territories previously occupied by
a civilised country are definitively relinquished. In the
Santa Lucia negotiation between this country and France
in 1763, it was admitted that abandonment for ten years
may be treated as definitive. ~The Delagoa Bay dispute
between this country and Portugal in 1875 established
the principle that, when the power to control is never
lost, occasional acts of sovereignty are sufficient to keep
alive a title by occupation. The question of African
colonisation was considered at the DBerlin Conference in
1885, and an agreement arrived at by all the great powers,
including the United States, which is likely to avert mis-
understandings in the future. The signatory powers bound
themselves to acquire no land and assume no protectorates
on the coast of Africa without notifying one another of
their intentions. It is possible that the convenience of the
practice may procure its reception in regions other than the
African coasts.

4. Prescription.—The acquisition of territory by cession
and conquest needs no detailed notice, but the place of pre-
scription in international law may be shortly considered.
The old Roman plea for prescription ne dominia verum diutius
in incerto essent applies in the abstract with equal force to
international law, and the majority of writers are agreed
that international rights may be acquired and lost by lapse
of time. The doubts, however, suggested by De Martens !
and Kluber?® cannot be dismissed as entirely fanciful. In
municipal systems the prescriptive acquisition of rights is
ordinarily regulated by the maxim, Fraus omnia vitiat, and
so guarded, the limitation which ownership undergoes for
its own protection does not come into conflict with the
general conscience. In international law such a reservation
has no place, and a fraudulent root of title is as good as
another where time has consecrated the original offence. It

1 Précis, § 70-1. *
2 Le droit des gens m-derne de I'Eu ope, § 6,
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may be gravely doubted, however, whether in practice nations
will submit to rules which bear hardly on their material inter-
ests and which are easily evaded by reason of their vagueness.
The difficulty is increased by the failure of international law
to supply positively a generally applicable period of prescrip-
tion. *The provision that rights may be acquired by enjoy-
ment for a period ¢whereof the memory of man runneth
not to the contrary,” implicitly requires that it shall be de-
termined how deep are the roots that bind human memory
to the past. 'To say ¢rights may be prescriptively acquired,
the precise period of prescription is uncertain,’ is merely to
recommend academically acquiescence in the stasus gquo.
Here as elsewhere the test is practical, and it would be in-
teresting to learn what period of limitation the more precise
of the text writers would assign to the French aspirations
towards Alsace-Lorraine. It is surmised that considerations
of time would weigh lightly with French politicians if
German embarrassments afforded an opportunity, nor is it
believed that contemporary opinion would judge such an
attitude harshly. It is, however, useful to observe that
in some degree every civilised nation must ultimately fall
back upon a prescriptive root of title. The recognition of
the debt is often obscurely made, yet to its influence may be
traced that instinctive reverence for ¢accomplished facts,’
which, as a force making for tranquillity, is of incalculable
international importance.

5. The nature of the rights involved in international
ownership, or the dominium eminens of the state, is of course
of a somewhat peculiar character, but as between two
distinct communities, ownership may be described well
enough in Austin’s well-known words: ¢The right over a
determinate thing, indefinite in point of user, unrestricted in
point of disposition, and unlimited in point of duration.’
Such a right, though difficult to define positively, is familiar
and intelligible enough in its general features. Greater
difficulties besets the attempt to determine exactly the legal
position where the claims are less exclusive: it is at this
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point that serious problems, already noticed from a slightly
different point of view, are raised by the extensions of
territory variously described as protectorates, spheres of
influence, chartered company territory, and leasehold
territory. It has been suggested already that a protected
state controlled internally and externally by the protecting
power has in fact become a part of its dominions, differing
from the rest merely in the possession of a more likely
prospect of future emancipation. A sphere of influence 1s
the phrase vaguely used to describe an area which the
power enjoying it wishes to possess but is not prepared
immediately to occupy. To proclaim a sphere of influence
is in fact to say ¢hands off’ to possible competitors. No
powerful state would allow foreign interference within the
area of a sphere of influence, and the attempt to interfere
would probably be treated as a casus belli: under these
circumstances it is both convenient and accurate to include
such spheres among the territorial belongings of a state. The
latest concession to international sensitiveness is to be found
in the ¢leasehold interests > which the delicacy of continental
diplomacy has introduced in the far East. The political
advantage of such ¢leases’ is to be found in the easy gradua-
tion of the assimilative process, but their legal importance
is not considerable. At a given moment authority and
jurisdiction are resident either with the power which grants,
or with that which receives, the lease. In the first case
concessions of unusual scope and vagueness, but fully con-
sistent with a continuance of the prior ownership, have been
conventionally made ; in the second there has been an actual
transfer of territory from one power to the other. A rough
but usually sufficient test is the incidence of responsibility to
foreign powers. If a European country obtains a ¢lease’
from China, fortifies its acquisition, and undertakes responsi-
bility within its limits, no devices of nomenclature can
disguise the charge which has been covertly effected.














































































































































































































































































































































































