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PREFACE

IN the year 1905 there camec into my hands a cata-
logue of a Paris publisher 1n which was advertised an
International Library of Public Law  The English
and American works were excellent selections. My
attention was attracted to the fact that these French
publishers of “international” books, in whose own
country Boistel’'s work had lately appeared, and where
Fouillée and Renouvier were still writing, had taken for
their work on General Theory of the Law that of a
Russian writer of whom I had never heard. The wholc
field of English, German, and Italian thcorists seemed
to be passed by, in thus going outside of France, by
these French publishers who were, evidently, seeking
the best works in their several departments. The curi-
osity thus excited resulted in an order for the French
version.

It was found to have a preface by Prof. Larnaude of
the University of Paris, sketching briefly the develop-
ment of legal theory in Western Europe and England in
late years, and justifying the selection of Prof. Kor-
kunov’s work, as representing most fully the tendencics
of that development, notwithstanding the ‘“‘muwres
maitresses’” in France, Germany, England and Belgium,
which the Paris professor cited. The book, on examina-
tion, seemed to justify its selection, and Prof. Larnaude’s
declaration that it is not a “‘simple reflection of German
science,” but that ‘it has originality of its own, and
above all a surprising clearness of form and expression.”

Another statement of Prof. Larnaude's preface was
entirely justified by the French copy. “They (the
readers) will make some discoveries not lacking in inter-
est. Notlably they will see that Korkunov, though
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ieaching in a couniry of absolutism and of the censor-
ship, does not fear to attack the most delicate problems
of public law. If it were not published under a Russian
name, no one would suspect that it was written in
Russia, It has boldnesses which perhaps will astonish
a little the Russians themhselves. Who would believe
that ideas like the following are taught in Russia? ‘The
regular development of social life will be seriously fettered
if conditions which are indispensable to it are sacrificed
to the present hour, to that interest, for example, which
offers to assure extermal order; as in stifling the mani-
festation of all idcas in order to restrain the propagation
of dangerous ones, order might be re-established more
readily, but sociely would long feel the disastrous con-
sequences of suppressing freedom of speech and of the
press.” '

“There will be no less astonishment at this passage:
*Though the government is the representative of all the
people, yet the people can also act sometimes dircctly
on their own behalf. It is probable that rules which
grow up of themselves are better applicable to the
people’s interests than are those which the government
might propose.” Individual liberty, too, is characterized
as ‘playing a great réle in Modern Law,” and modern
law itself as ‘giving the preference to solutions the most
compatible with individual liberty.” "’

‘“Those searching carefully will find in Prof. Kor-
kunov's book the theory of popular sovereignty and
everywhere the refutation of the dogma of the his-
torical school that law is a development purely national,
and that a bird can as easily become a mammal, or vice
wersa, as o state can change its institutions, the organiza-
tion conformed to its national genius.”

“ *This opinion of the historical school,’ says Kor-
kunov, ‘is false,since we have seen that a change brought
about in the social ideal may bring on a change in social
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development itself. By studying the origination of
another people and its political development the mem-
bers of a given society can bring aboui the formation
of a political ideal like that of such other people.’ ”

“When I have stated that this passage refers expressly
to the attempts made at the end of the XVIII century
to bring into Russia English political institutions, I
shall have shown how strong a spirit of liberalism un-
doubtedly animates the instruction given by the facul-
ties of law in Russia. It must be so, since we find the
clearest expression of it in the work of one of the most
famous of professors in the Russian Universities, con-
sequently in the official instruction itself, but it is in
curious contrast with the administrative practices which
are at least said to prevail in Russia.”

The interest excited by such statements from Russian
official legal instruction was succeeded by scepticism as
to the authenticity of some of them. It seemed desir-
able to test, by comparison with the original Russian,
some of these ‘“‘surprising’’ passages. It happened that
I bad lived for a good many years in a “Czech,” or
Bohemian, community and had a somewhat extensive
acquaintance with that language. I had been informed
that its relationship with Russian was close. After
getting the Cyrillic Alphabet, it was found that the
pronouns and prepositions in the two languages are
almost identical, the verb structure and inflection nearly
so, and the other inflections are much alike, and the
vocabularies in large part the same.

There is in Lincoln, Nebraska, a Russian population
of several thousand. An instructor was found who was
a graduate of the University of Nebraska, and the
French version was carefully compared with the Russian
and the liberal sentiments were found to be all in the
original and stalted with even more pith, condensation
and force than in the French. It seemed desirable that
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a translation should be made, and the onc here offcred
was prepared.

Free use has been made of M. Tchernoff’s Irench
version, and I have had the assistance of my in-
structor, Mr. Felix Newton, a born Russian, without
whom this rendering would never have becn attempted,
but the responsibility for the English form of the work
is my own. It is hoped that no injustice is done 1o the
distinguished Russian teacher or to his work, the first
Russian edition of which was published in 1887.

The author was at that time a professor in the Uni-
versity of St. Petersburg, having in 1878 succeeded
Prof. Redkin to the chair of “Legal Encyclopedia.”
He had been previously a leacher of the same subject
in the Imperial Alexandrian Lyceum at St. Petersburg.
In 1889, on the death of Prof. Gradovsky, he succeeded
to the chair of “Public Law” in the University of St.
Petersburg., This he held till his death in 1902 at the
age of forty-nine. His distinction in his own country
rests largely on his Russian Public Law, of which the
sixth edition by his surviving colleagues appeared in
1908.

A Russian Biographical Dictionary says that his work
‘*is distinguished by penctrating analysis, and abundant
originality of view.'

Of his General Theory of Law, which is here trans-
lated, an eighth edition was published in 1908, which I
have not seen. The one used in making this translation
was the sixth, published in 1904, the first after his
death, and stated to be ‘‘without change.”

Besides its interest as the authoritative statement of
the head of legal instruction in the Russian Empire at the
close of the XIX century, the book seems fully to
deserve Prof. Larnaude’s claim for its originality and
clearness, above given. The author’s studies and teach-
ing while holding the chair of ‘“Encyclopedia of Law,"”



PREFACE v

made him familiar with the writings, ancient and
modern, of the thcorizers of all nations. He seems to
have been most strongly drawn to English writers and
thinkers on law and goverament, especially J. S. Mill.

His point of view is certainly much less individual-
istic than theirs. He seeks to harmonize their concep-
tions with his own inclination to see all problems from
the point of view of society instead of that of the indi-
vidual. He is permeated with the evolutionary philso-
Phy and tries to bring social and legal development
within it. To what extent he has succeeded will, of
course, be a matter of controversy.

He has at all events given a singularly lucid, though
condensed, perhaps lucid because condensed, statement
of the various views which have prevailed as to the
elements of law and its functions in human society, and
has added many acute observations of his own. His
work would seem to go far towards justifying the recent
declaration of a learned writer, Briickner, in his History
of Russian Literature, that if the Russians have no
great philosophers they have great legists as well as
great theologians.

Prof. Larnaude in his preface to the French version,
which has been already quoted at length, says that no
competent instruction is even yet to be found in the
French schools upon this *“Cours,” designed 1o show
“the object and end of juridical science, the different
parts of which it is composed, the connection of all these
parts, the order in which they ought to be successively
treated, and, ahove all, the method which ought to be
employed to fill this gap.” He adds: “For the moment
they (the publishers of the French version) are giving
us a book which, while not especially Russian, is from
many points of view excellent.”

“Korkunov's General Theory of law contains in truth
parts of rare vigor and originality. As to natural law,
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the origin of law, legal norms, the dislinclion between
public and private law, the theory of the three powers,
moral persons, the nature of society and of the state,
and a good many other questions, there will not simply
be found, formulated with great precision and uncommon
force of reasoning, the chief theories which are at the
bottom of umiversal legal thought. There will be found,
too, Russian theories, often very ingenious. Russian
thought is not, even in the legal domain, though pro-
foundly influenced by German science, a mere reflection
of it. From these different points of view Prof. Kor-
kunov's book will be read I think with very great
interest by all those who for the first time penetrate
into Russian juridical thought.”

It is hoped that in its IEnglish form the book will
inspire some such interest in others as its Russian and
Prench forms have in the translator. The Russian, in
its condensation, seems to lend itself to re-expression in
English even better than in French. If the English
version does not do justice to the author’s thought, the
fault must be laid at the translator’s door. The need
for such teaching in English is not less than Prof, Lar-
naude says it is in French. -

W. G. HASTINGS.

LINCOLN, NEBRASKA, July 23, 1909.
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THEORY OF LAW

INTRODUCTION

NEED FOR GENERAL KNOWLEDGE

SCHELLING. Vorlesungen uber die akad. Studium, 1802.
COMTE, AUG. Cours de philosophie positive. Tome 1.
(Premigre legon).

Section 1. Human knowledge as shown in the sepa-
rate sciences presents itself only as divided into frag-
ments. Observation by itself gives us nothing general.
We gain from it, directly, only knowledge of isolated,
partial facts. Meanwhile, for practical life, a purpose
not to be left out of view by any living science, frag-
mentary knowledge does not answer. The life, even of
a single individual, presents at every step very broad
and general questions, and answers to them he expects
precisely from science. One for whom even a little
corner of existence has opened, disclosing henceforth to
him the world of scientific comprehension, does not
easily reconcile himself again to surroundings of total
darkness. Moral satisfaction in the complete finishing
of his separate work he will cxperience only in the con-
necting of that isolated work with the universal, funda-
mental questions of life. A fully comprehended and'
satisfactorily finishéd work is possible only under the
condition of being performed as a vitally connected part
of the work of all humanity; and for such an understand-
ing of his own isolated labors, that of each special one
does not suffice the man. Every one involuntarily
shows the tendency towards enlarging his knowledge,
giving it the character of generality, so that all questions
which life raises may receive scientific treatment and
solution as far as possible.
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But how shall we attain this purpose? Under what
form turn fragmentary into Systermatic science? The
simple means for that purpose at first view would seem
to be the augmenting of the guantity ol knowledge.
To arrange so that I should know all the science atlain-
able by anyone and serve myself with the gencral knowl-
edge held by all mankind, would seemingly solve the
problem. If the bulk of this knowledge seems too great,
and passes the strength of any individual man, it is
possible to lighten ii at the expense of quality. Though
an imperfect, superficial knowledge, yet it would be
unrestricted and all-embracing. Reaching this aim, we
attain an all-embracing universal science.

To settle the question in this manner is to resort to
the encyclopedic method. But whatever the importance
of an encyclopedic science, it is not that which is to
furnish our solution. The encyclopedic method can give
no science as a whole. The different elements of human
knowledge will all be found grouped as one may arrange
the elements of science acquired by a single individual.
But the comprehension of this mass of matters through
the construction of an articulated system is not the
immediate result of the encyclopedic method. It can
bring us to know in one domain the small details, and
by the side of this our ignorance may be complete as to
other questions of much greater importance. We have
found by the aid of spectral analysis ithe chemical con-
tents of the most distant stars. But how is it with
obscure points as to the organization of our own bodics?
Comparative philology shows us the degree of civiliza-
tion of the oldest Aryans, while the question of the
origin of Russia remains as insoluble for us as when the
comparative method was not even a name.

Human science is a book with leaves gone, Here on
one page we have read all which has been written, but
the pages which precede and those which follow do not
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exist and that which we have read only irrilates us as
an undecipherable enigma. Moreover, human science in
its final results shows itself fragmentary. Even if I
should attain to the assimilation of all which men know,
my science would not exhibit a unified system. Even
in antiquity when the mass of material facts of science
was not yet so great, and minds were not uncommon
which embraced the entire stock of human knowledge,
its fragmentary character made itself felt. Even then
generalization of knowledge and its co-ordination into a
general system was struggled for. As a means to this
came the thought of changing the very method of study.
Among the Greeks, accordingly, appeared philosophy as
a special form of science. Not in the extending of
empirical knowledge did the Greek thinkers find the
means for giving to our science generalization and com-
pleteness. They sought it in the analysis of primary
conceptions found in all men, in decomposing them into
their ultimate elements, and in bringing them into more
general conceptions, so as to form a systematic, inde-
pendent whole, detached from the accidental frame of
empiric notions. Thereby the very source of knowledge
was changed. Observation gave only fragmentary
science and therefore they filled in with deduction. I
can observe only accessible phenomena. Meditation,
however, knows no exterior bounds. Everything may
be the subject of meditation. Freed from necessity of
observation, it can go forward to the cstablishing of an
entire, complete system, to what is called a philosophic
system.

Since Plato’s time the thinkers among mankind have
worked out not a few such systems. But their very
number and the impossibility of finding a sufficient
objective reason for prefering any one of all these
different omnes, could not fail to produce doubts of the
utility of metaphysical paths towards a genuine science
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of real things and not mercly a collection of opinions.
And so in positivism appeared the absolute denial of any
help from metaphysics. Bul even the positivists were
compelled to recognize the imperative necessily of gen-
eralizing this special knowledge gained by empirical
method. Even the founder of positivism, Auguste
Comte, explained in great detail the insufficiency of
simple special knowledge.

In the very beginning stage of our science, declared
he, it is not possible to recognize any determinate divi-
sion of intellectual labor. All the sciences are cultivated
at the same time by the same men. This stage of human
knowledge, inevitable at first, changes little by little
according as separate branches of science develop. By
virtue of a law of evident necessily, each branch of the
scientific system separates itself insensibly from the stem
just far enough to enlarge itself so as to be the subject
of a separate science, that is, to occupy by itself the
activily of certain minds. It is to this division of
scientific research into distinct categories, diwided out
to distinct groups of savants, that we owe the remark-
able development which is taking place before our eyes
in each branch of knowledge. From this new state of
science there results for the modern savant an evident
impossibility of beginning again those encyclopedic
studies which were so easy and common in antiquity.
In a word the division of labor becoming more and more
marked is one of the distinguishing characteristics of
modern scientific development. But in fully recognizing
the advantages of such a division one cannot avoid, on
the other hand, being struck with the disadvantages
resulting from this excessive subdivision of the studies
with which the learned are occupied. These disadvan-
tages are in a degree inevitable, but we may be per-
mitted to seek an alleviation of that in them which is
most troublesome, while leaving in its entirety the
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division itself. The golden mean, evidently, consists
not in a return towards antiquity with its absence of
all division. This would result in hindering the futurc
progress of knowledge. It consisis, on the contrary, in
developing this division. Let a group of savants deemed
fit for such work, instead of devoting themselves to some
one of existing separate sciences, consecrate themselves
to the exclusive examination of their present state,
their tendencies with regard to each other, the cxplana-
tion of their connections and mutual relations, the
reduction, so far as possible, of their leading principles
to a less number ol more general ones; let other savants
guide themselves by these general principles so that by
harmony with those who cstablished them, they may
verily by a common effort their results, and thus the
division of labor in the domain of scientific activity
can be developed to its extreme limits without science
losing itself in the accumulation of details, ‘‘without the
trees preventing our seeing the forest.”

If this scientific method is used, a synthetic science
will be reached which in its method will not differ from
the special sciences. Science so constituted will not
reject the leachings of daily experience, nor be meta-
physical, nor claim to have attained io the absolute.
It will propose but one task, to reach the highest point
of a generalization founded upon acquaintance with
phenomena, consequently upon that relative knowledge
which is the subject of the special sciences.

All which has just been said of science in general can
be applied particularly and specially to the study of
law. Among all the branches of science it is precisely
in law that the compelling necessity for a generalized
system: is felt. This arises from the fact that we cannot
observe law in its entirety. The vault of heaven with
its stars, or an animal’s body. we conceive before all as
a whole, and it is only scientific analysis that teaches
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us to regard them as complex aggregations of a multi-
{ude of special elements. This is not the case with law.
We directly perceive only separate laws, distinct trans-
actions, and it is only by scientific synthesis that we
combine these separate clements into a single concep-
tion of juridical order, into a single idea of law con-
sidered as the norm of social life. Therefore in the
study of law the fragmentary condition of the elements
of our knowledge is so much the more serious because
we do not recognize its unity by observation, by direct
perception. To be sure, legal relations, the peculiar
relations which men have with each other, are not
without connection between themselves. But these rela-~
tions, and the bond which unites them, are not evident
nor palpable and, morcover, lawyers do not study them
directly. They study, to tell the truth, custom, laws,
judgments, transactions between individuals. But all
this matter is at first view extremely varied, and the
greater the development of social life, the greater is this
variety. The development of social life gives birth to a
larger and ever larger number of extremely diverse inter-
ests, which struggle together and whose delimitation and
“determination form the task of law. In a social life,
so complex and entangled, the same interests may give
rise to a multiplicity of relations, and each form which
they take demands for its control a special legal rule.
For example, the rules as to individual inheritances in
modern legislation are not controlled by a smgle general
law, but by a multitude of different ones, distributed
among various branches of legislation. Therefore, a
comprehensive view of the legal organization of the
rules of descent of property can be secured only by the
aid of scientific synthesis embracing the numerous differ-
ent rules which make up such legislation.

At the same time no science touches more closely
upon ihe immediate questions of life than does that of
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law. You can find, perhaps, in our social organization
a man who has never concerned himsclf with natural
science or history. Well, search the age, there is no one
wholly uncotcerned with legal questions. It is some-
thing quite unthinkable. Be ever so misanthropic,
avoid mankind however carefully, yet legal questions
shall not pass around you. In any cvent there is one
domain of law, that of personal liberty, which shall
imperatively demand your attention. In shunning men
you must say to them, ‘‘Here commence the bounds of
that domain where I am free; you have no right to
encroach upon it.”’ For all these reasons, it is in legal
science that the tendency to generalize ought to manifest
itself more imperiously than anywhere else; and, in fact,
there has been for a long 1ime an idea of creating by the
side of the special juridical sciences ome which should
give a complete knowledge of the law. It has chosen
the first of the means which we have indicated for
reaching generalization in science, the encyclopedic
method. Its task consists in multiplying and expand-
ing the different elements of the science, in reuniting
into a single branch wvarious concrete facts, and in
arranging these branches. The philosophy of law in its
turn seeks to establish a science of law by the deductive
method. This science, because of the end which it
seeks, strives towards a unified system. Finally, the
general theory of law which finds birth in our day has
for its purpose the creating of a unified theory out of
the concrete, empiric elements, furnished by the special
branches of the subject.

The encyclopedia and the philosophy of law ordinarily
form part of the instruction in faculties for legal train-
ing. In Germany both are iaught; in England and
France philosophy alone. In Russia at present we con-
cern ourselves only with encyclopedia, though formetly,
before the university crisis of 1835, it was the philosophy
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of law which was obligatory. but now, as we have said, it
is encyclopedia which has replaced it. Thesc three
forms of scicnce having the same object, we must give
some cffort for the attentive examination of cach of
them and shall estimate them in turn in the following
sections of this introductlion.
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ENCYCLOPEDIA OF LAW

FRIEDLANDER. Juristiche Encyclopadie oder System der
Rechtswissenschaft. Heidelburg, 1847.

ORTLOFF. Die Encyclopidie der Rechtswissenschafl in ihrer
gegenwarligen Bedeutung. Jena, 1857.

ORNATSKY. Comparative examination of Modern, with
Ancient Greek and Roman ideas ol " Encyclopedia.’ Collec-
tion of January 12, 1855. Art. 7. Moscow.

REDKINE. Review of Legal Encyclopedic Literature. Red-
kine and Janevich-Janovsky's Juridical Memories. Vol.5. St.
Petersburg, 1860.

KARASEVICH. Encyclopedia of Law. Leclures, given at
Laroslavl, 1872. In Demidoff’s Journal of the Juridical Lycee.

ZWAIREV. Encyclopedia’s place in the organization of
Juridical Science. Juridical Messenger, 1880, No. 1.

Section 2. Encyclopedia in its usual meaning does
not denote a special science. It ordinarily means not
a science but a circle of scicnces. We speak, for ex-
ample, of the Encyclopedm of Bacon, of Wolf, or of
Comte, meaning by that the modes of classification of
the sciences which those writers have adopted. If we
apply the term 10 a book we mean by it a work contain-
ing in some order, often merely alphabetic, a review of a
morc or less extended group of sciences, sometimes of
all the sciences at once. This understanding of the
term is based on its etymology. It comes from a Greek
expression meaning a circle of sciences answering to a
program of the secondary education of that time. The
Romans kept the same meaning. In reality the words
“Encyclopedia,”” ‘‘Cyclopedia,” the form it usually has
in English, or simply ‘“Pedia,” were not in use before
the sixteenth century. The first book bearing this title
was Ringelberg's Lucubrations vel potius Absolutls-
sima Kyklopaideia, 1541. The author has combined
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some studics upon grammar, rhetoric, dialectics, and in
a distinet part, ‘‘Chaos,” he placed what would not go
under the other three rubrics.

‘When we apply this meaning of the word (o the ency-
clopedia of law in particular we mean by it only a gen-
eral and succinct résumé of materials of all the juridical
sciences. The first book bearing the name of Encyclo-
pedia of Law was Hunnius’, 1638. But he was only the
first to make use of the name. A book whose subject
was the same was published before his, under another
{itle. It is claimed, indeed, that the first encyclopedic
work on law was the Speculum Judiciale of Durantis,
1275. This is not to be accepted. The assertion of it
rests upon the fact that the nature of his subject includes
Roman as well as canon law. This, however, is not
sufficient ground for calling Durantis’ Speeulum Judi-
ciale encyclopedic. First: It docs not embrace all law.
Feudal law is not treated. Roman law is, moreover,
so closely bound up with canon law that the common
study of both parts was mnecessary aside from any
encyclopedic purpose. Second: Durantis’ Speculum
was intended to serve as a manual not for ihe study
of law as a whole, but for lawyers in judicial employ-
ments. The author sets forth his general views in a
little preface in which he distinguishes among other six
laws after the number of wings of the cherubim: ‘' Per
sex alas sex leges intelhge: prima est lex naturalis, secunda
mosaica, lertia prophetica, quarta evangelica, quinia
aposiolica, sexta canonica.”

It is more correct to place the origin of encyclopedic
literature in the XVI century when we can show
the coming of many works of a systematic, methodical
character, covering all branches of the law. Among
them that of Lagus, a German jurist, Lagus’ Methodica
Juris utriusque Traditio, 1543, deserves special atten-
tion. It had up to the end of the century six editions
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and afterwards two more which later were revised by
Freigius. This proves the book had an unquestionable
success. ' It ought to be considered as the first syste-
matic encyclopedia of law. It includes not only law,
public and private, but also positive law and the
philosophy of law. It is divided into two parts, first,
pars philosophica; second, pars historica. The first part
embraces the origin of law, legislation, manners, the
commentary and application of law, the theory of analo-
gies, and that of fictions, and, besides, natural law. In
the second part is positive law. He describes, too, the
different sorts of legal relations, forma juris, and for
each of them sets four questions: Who is the owner of
the rights? How does he get a right? How lose it
and how keep it?

The expression “Encyclopedia of Law' as we have
said does not appear till the XVII century and the
first work bearing the name was Hunnius’ Encyclo-
pedia Juris Universi, Cologne, 1638. It was re-edited in
1642, 1658 and 1675. The book is divided into five
parts and contains a review of law under an artificial
gystem. First, Jus persone. Second, De Judiciis et
processu Judicario. ‘Third, De contractibus Fourth,
De Materia ultimarum Voluntatum.

All the historians of encyclopedic literature of the
law consider Hunnius as not only the first to employ it,
but as the only one of that century. This latter is incor-
rect. Two years after his book, in 1640, there was pub-
lished at Frankfort a work entitled, Encyclopedia Juris,
publici privatique, civilis, criminalis, feudalis, Autore
Joanne Philippo a Vorburg. At the head of the book is
found a discourse of Hallutius upon the mmportance of
encyclopedia in general. Then comes a preface by
Vorburg himself upon Juridical Encyclopedia. The
book has two very unequal divisions. First, Collection
of legal rules,—Nux regularis Juridica sive Accurata et
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articulosa enucleatio atque expositio omnium Juris
civilis regularum, by Wolfgang Sigismond of Barburg,
Dean of Ashfenburg; and sccond, A Legal Dictionary.
Besides this work of Vorburg, one, which is nol men-
tioned by any encyclopedist, appeared in 1675, that of
Unverfarth, Pedie Jurisprudentiz. The author defines
his “Pedia’ thus: ** Pedie vocabulum proprie significat
institutionem puerilem, qua, si bona sit awnimi ad
virtutes at bonas artes capessendas subiguntur.” He
assigns to ‘‘Pedia’ seven ends, among them: First,
Determination of sources and criteria of scientific truth;
third, of the scientific method also; fourth, a table of
books and documents for the use of the learned. The
book is divided according to this scheme. It has twenty-
three chapters devoted exclusively to setting forth the
general questions just mentioned without going into the
detailed development of any branch of juridical science.
For this reason Unverfarth’s book ought 1o be credited
with much more value than that of Hunnius.

In the XVIII century two diametrically opposing
tendencics show themselves in juridico-encyclopedic
literature. This was the time when the ruplure was
most complete between the philosophic and the positive
sciences. Some were written under the dogmalic or
positive tendency, as it was ihen called. Such, for
example, was Stephane (Putter’s) Entwurfeiner Juris-
tischen Encyclopadia,. Gottingen, 1757, which really
brought the term encyclopedia into current use, and
which also separated methodology from encyclopedia,
which cannot be reckoned, to tell the truth, as a merit.
Others belong to the philosophic tendency Such are
the works of Nettelbladt, Wolf’s celebrated pupil, who
wrote several encyclopedic manuals, well known at that
time. The encyclopedias written under this influence
remained, as before, brief compends of the contents of the
special sciences and nothing more, The philosophic
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system gave to summary expositions of this kind a suit-
able form, some ready made plans, some rubrics and cate-
gories, bul did not bring forth the intrinsic unity, the
general idea which should dominate the whole.

It is only with the commencement of the XIX
century that the characters of legal encyclopedias
change. Some new and enlarged requirements were
made of them. The encyclopedists were not satisfied
with brief expositions of the materials of special juridical
sciences. They aspired to make of encyclopedia an
independent science having its own task. This new
tendency, which sees in encyclopedia not only a special
manner of setting forth a science, but a distinet and inde-
pendent science, was formed under the immediate influ-
ence of Schelling’s and Hegel's docirines, who first had
spoken of encyclopedia as a science.

The nccd of raising encyclopedia to the level of an
independent science is recognized when the insuffi-
ciency of the notion of it till then prevailing is observed.
Encyclopedia was certainly designed in the thought of
its inventors to remedy those inconveniences which lie
at the commencement of legal study in its special
branches, civil and political law for example; the study
of special parts supposing always a knowledge of a
series of general juridical notions, such as law in the
subjective and objective sense, the state, capacity of
persons, elc. Even the history of law supposes this
knowledge since all history is essentially the translation
of historic phenomena into the language of modern
notions and the history of law into the language of
modern juridical ideas. So, indeed, one feels the need
of an introduction to the study of law which shall not
leave the professor under the necessity of beginning to
study certain parts of a science whose outline remains
unknown. But it is doubtful whether the means pro-
posed would answer the purpose; whether a brief sketch
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of all the parts of the science can serve as a satisfactory
introduction to the study of law. If it is difficult to
begin by a detailed study of some of the parts, it is
equally so, to begin by a superficial study of more. The
difficulty consists not in the abundance of details but in
the too fragmentary character of the study itself. A
rational study of law does not consist simply in recog-
nizing the meaning of the principal terms, the division
of the science into distinct branches and investigating
the material with which each of them deals. To get
brief notions of delails is not to get the idea of a whole.
To join parts into a whole is not simple and easy even
to those who are acquainted with the parts. The con-
troversies, of which the general system of law is the
subject, are, as we shall see, the proof of this. A rapid
review of all parts of law makes an even more defective
preparation for legal study than does an elaborate and
detailed study of a separate branch. A special study
sufficiently thorough permits of studying some part in
its relations to the whole. In showing him to the
bottom all the materials of onc branch of the law, the
student is at a stroke introduced 4 medias ves. The!
richness of the content interesis, atltracts him, and a)
rigorously scientific study accustoms him 1o scientific’
observation and analysis. A rapid study, condensed}
like a manual, is incapable of interesting him because
of the poverty of its content; superficial, it does not go
to the bottom of the subject and instead of fruit gives
him the bark.

With these considerations, which are suggested to us
by the conditions of instruction, a good many others
unite. It is not merely the beginners who feel the need
and difficulty of conceiving science as a whole. A
specialist who studies only some particular scientific
question experiences the same necessity. The develop-
ment of science brings with it greater and greater
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specialization. In legislation,asin other things, spceiali-
zation unceasingly increases. One finds guite frequently
among the ancient lawyers, authors devoted to studies
bearing upon all branches of legal science So in the
first half of this century there were savants equally
perfect in two or three branches of legal study. For
example, K. S. Zacharia who treated of public and
private law; Heffler, who employed himself upon both
criminal and international law; Bluntchli, who taught
international, public and private law, etc. Now by
pressure of things in the domain of law the learned are
compelled to restrict their field of research. But this
concentration of scientific effort upon a more limited
domain, this concentration required by the develop-
ment and specialization of science, ought not to have
as a result, it goes without saying, the restricting of the
jurist’s horizon. As we have said, special and particular
research upon a determinate matter can produce, if
well conducted, extensive results which throw a new
light on man’s conception of the universe. The best
example is Darwin's. Being, and always remaining, a
mere zoologist, he nevertheless reached, in his study
upon The Origin of Species, the establishment of a
vast and profound system which gave birth to a new
conception of the Universe called by good right “Darwin-
ism.”

But that a special study may have this fruitfulness,
the desired direction must be given it. It is necessary
in working upon individual questions not to lose sight
of general principles, and to consider the development
of parts a means and not an end. In a word, every
specialist, however peculiar his subject, ought to have
as his aim science considered as a whole. To attain this
aim the savant must be inspired with a fixed conception
embracing all the progress realized by science at a given
moment; but, by what means is he to reach such a con-
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ception? He cannot create it himsell. This would re-
quire a preliminary labor which would prevent his
devoting himsell to his special studies, since a rapid
review of diffcrent materials of science is absolutely
helpless to bring out the idea of unified knowledge.
A rapid review of this kind never determincs the connec-
tion between the particular quesiion of the savani’s
studies and other scientific questions.

So we think we have established that encyclopedia, as
ordinarily understood, cannot satisfy the requirements
of scientific instruction. It gives no general notion of a
science conceived as a whole.

It is these defects of encyclopedia, regarded as a rapid
superficial review of materials, as a manual of other
sciences, which have given birth to the idea that 1t must
be allowed standing as a scparate science, designed to
show the general connection between the different ques-
tions which the special sciences study separately. Schel-
ling developed this idea in his Discourse upon Acadcmic
Studies conformably to his conception of the Universe,
according to which ihe whole is organically bound
together. He considered science as a living organism.
Its distinct parts are not, for him, dead mechanical por-
tions, but living parts of a living whole. Just as an
organ of any organism can be undersiood only on con-
dition of being studied in its relation with the enilire
organism, so one can suitably study and comprehend
each branch of a science only 1n its connections with ihe
whole of it. It is this purpose that ‘‘Encyclopadie’
ought to serve, having as object the study of all human
science. It appears then not as one of the special
sciences but as the science of sciences which commands
the rest, as a “‘potential’’ science containing initselfall the
cssentials which the special sciences develop in detail. |

dlegel's, doctrine offers a synthesis even more har-
monious and more audacious. For him the whole uni-
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verse is only an uninterrupted dialectic development of
absolute thought. He has extended this synthetic view
toscience, which, being itself one of the phases of dialectic
development, presents, also, in its branches phases of
this movement. This is why he demands that special
sciences be studied in their connection with the whole,
since they are for him only phases of methodic develop-
ment of a unified science,—**The One.”

These ideas set forth by Schelling and Hegel induced
a considerable movement in encyclopedic literature. The
best of more recent legal encyclopedias have all been
made more or less under the influence of these ideas.
Among those thus made are Karl Putter's Der Inbegriff
der Rechtswissenschaflt, oder Juristiche Emncyclopadie
und Methodologic, 1846, which first introduced into the
encyclopedia the study of the general history of the
law, and Friedlander's Juristiche Encyclopadie oder
system der Rechtswissenschaft, 1847, which gives in a
little book the besl attempt yet made to present “Ency-
clopadie” as a special science. The encyclopedias which
show the direct influence of Schelling’s system like that
of Reidhart, Encyclopadie und Methodologic der Rechts-
wissenschaft, 1823, do not shine by any special guali-
ties. But the organic conception of the Universe, the
main poimnt of Schelling’s doctrine, has given birth to the
three best later German HEncyclopedias, Ahrens’, de
Warnkonig’s, and de Walter's. In that of Ahrens,
Juristiche Encyclopadie, 1857, the organic conception of
the Universe appears with the modifications which
Krause, one of Schelling’s successors, had brought in,
Warnkonig, Juristiche Encyclopadie, 1853, shows him-
self a partisan of the same organic system as the younger
Fichte. In de Walter's Juristiche Encyclopadie, 1856,
the organic tendency is joined with Stahl’s theological
one. All the encyclopedias 'of the XIX -century
which we have cited follow, then, the philosophic ten-



18 THEORY OF LAW

dency; but it has nol been ihc only one. Even in the
XVIII century there was obscrved besides il a con-
trary tendency which has now everywherc a historic
character. To it belong Falk’s Juristiche Encyclopadie,
18215, Ausgab. v. Thring, 1851, and de Bluhme’s Ency-
clopadie der in Deulschland gellenden Rechte. TIrirst,
Ausg. 1847-54. Second, Ausg. 1855-69. For the
XIX century the period from 1840 to 1860 marks the
time of greatest development of cncyclopedic literature.
The following period marks ils decline. If we leave out
Goldschmidt’s book, Encyclopidie der Rechtswissen-
schaft, 1862, which does not set forth an “Encyclopadie”
but gives only a résumé of matters embraced in uni-
versity instruction, with notation of authors to be con-
sulted, no attempt was made in Germany afler those
mentioned till the period from 1870 10 1880 to set forth
the ‘‘Encyclopadie” of law as a whole. Holtzendorff’s
Encyclopadie der Rechtswissenschafi, 1889, is only a
collection of articles by different authors. They are in
two separate volumes. In the first the author has set
forth a short exposé of the special juridical sciences
preceded by a brief study of the general history ol law
by Merkel. The second volume is a juridical dictionary.
So we do not recognize it as an ‘‘Encyclopadie’ as Schel-
ing and Hegel conceived one. It is only in 1885 that a
new systematic study of ‘‘Encyclopidic’is attempted.
Merkel in his Juristiche Encyclopadie, 1885, does not
follow, to say the truth, the tendencies of the encyclo-
pedists of 1850 to 1860. He does not make of his ‘‘Ency-
clopadic” an independent science. It consists of a review
of thespecial juridical sciences and has not, consequently,
the character of an independent one. This does not
reduce its value. The first part, especially where he
gives a brief sketch of the General Theory of Law, isa
very precious and interesting contribution to legal litera-
ture. It is the same with Gareis’ Encyclopadie und
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Mcthodologic der Rechiswissenschafi, 1887. It is still
more like a simple review of special juridical matters,
for its general part is less developed. Gareis, himself,
defines ‘‘Encyclopadie” as a systematic review of the
law.

The little book of Ratkovsky, Encyclopidie der
Rechtswissenschaft und Staatswissenschaften als Ein-
leitung in deren Studium, Vienna, 1890, is divided into
three parts. In the first part are explained the leading
legal conceptions. In the second is found a review of
sciences rigorously juridical, and in the third a review
of the political sciences, all in a hundred pages. Thus
the authors of the most recent works on “Juristiche
Encyclopadie’” have not sought to make of it an inde-
pendent science. How explain this fact? Why, after
such a series of efforts to raise it to the level of a science,
is there a return to the old conception long since con-
demned? Why is “Encyclopédie’ considercd again as a
mere brief résumé of special matters without any intrin-
sic unity, made generally upon an arbitrary plan, alpha-
betic at need? There is only one explanation. Lawyers
no longer believe that it is possible to realize Schel-
ling's and Hegel's ideas. They no more admit that
‘““Encyclopadie’ can be made a science of sciences dis-
tinet and independent and embracing the content of all
the special sciences. The German philosophers thought
to inspire themselves with the idea that each special
question ought to be studied in its connections with the
whole; otherwise the study would have no living value,
would be sterile. Meanwhile, this is the general condi-
tion necessary to all science which seeks to keep a char-
acter genuinely scientific. It is a condition which every
science ought to fulfill and not merely the pretended
encyclopedic one. Only, this last, it is said, to consti-
tute a science must bear upon special and independent
matter. What is that matter? Weare told that “Ency-
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clopadic” embraces 1the matcrials of all Lhe sciences. To
this we may objecl with Konopake,—cither ‘‘Encyclo-
padie’” is not a science or it is incapable of embracing
the materials of all the sciences. for the sum cannot he
equal to each of the parts taken separately. Aside from
this entirely formal argument, we must observe that
the existence of ‘‘Encyclopadie’’ as a science of the
sciences would render these other sciences absurd and
objectless. It would swallow up in iiself all the matters
of which ihey treat. Omn the other hand it is the divi-’
sion of our scientific studies that makes necessary most
of the special sciences and impossible the existence of a
distinct and independent one embracing all human
knowledge. So, it is necessary to rccognize in the'
decadence of encyclopedic literature no passing phe-
nomenon; it is rather a proof of the sterility of thej
encyclopedic idea itself.

In sctting forth ihe history of encyclopedic literature
we have spoken only of Germany, for German lilerature
alone presents on this subject a regular development
prepared by a current of preceding ideas. I[ some
encyclopedias of law have been published in other
countries they have been only imitations of the Ger-
mans, and are to be considered as accidental {facis with-
out importance. In Russia “Encyclopadie’” was taught
for the firsi time at the end of the eighteenth century by
Germen savants at the University of Moscow. The
first professor of it was the celebrated Bause, who was
inspired with the principles of Wolf’s philosophy; after
him came Purgold. But encyclopedic instruction at
this period was optional. It was only after the legisla-
tion of 1835 that it was introduced into the Universily’s
programme as obligatory. From this time date the
Russian encyclopedias of law. Down to 1835 there had
been published only Degai's, entitled, Advice and Rules
for Applying Russian Law, or materials for the Ency-
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clopedia, Methodology, and History of Russian Law,
1831. This book is only a compilation and has now
only one inlerest, that of showing us our own jurispru-
dence before the promulgation of the code. The next
following book was Nivoline’s Encyclopedia of Juris-
prudence, 1839, second edition, 1857, decidedly better
in scientific quality. At its head is a short philosophic
introduction where the author explains the notion of
law. He tries to base this part upon Hegel's and Stahl's
philosophic doctrines, defending with Stahl the existence
of a personal God who governs at his will the fate of the
philosophy of legislation and then that of positive legis-
lation. In the history of the philosophy the author
gives a detailed analysis of philosophic doctrines founded
upon a direct study of the sources. The history of
positive legislation is treated with less personal care.

Rojestvensky’s Encyclopedia of Law, 18G3, is con-
cerned in quite a different order of ideas. The author
excludes absolutely from his book philosophic doctrines
of the law and all history of positive law. The book,
simply dogmatic, contains a sketch of materials of
juridical sciences and is found preceded by a general
philosophic introduction inspired by the doctrines of
the younger Fichte.

Rojestvensky’s book is, moreover, the only Russian
encyclopedia giving an outline of matters of juridical
science. The work of Kapoustine, published in 1868,
Juridical Dogmatics, and that of Rennenkamp, Outline
of Juridical Encyclopedia, 1880, second edition, are only
general studies in the law. They present no application
of fixed philosophic ideas. They are eclectic in char-
acter. Yet they are the best two manuals of encyclo-
pedia of law in Russian literature. Unfortunately, they
are no longer in current use. In the last twenty years
many new works in legal literature and upon legislation
have appeared, but the Juridical Dogmatics of Prof.
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Kapoustine is still in its first edition. Prof. Rennen-
kampf’s book, republished in 1880, appeared again in
18890 in briefer form, under the title Juridical Encyclo-
pedia. But cven the last is not brought up abreast
with current legislation. Thus in the 1889 cdition the
author declares that owur legislation contains no enact-
ments concerning Catholic and Prolestant churches,
although such regulations were incorporated into the code
of 1857. The author, and this is more strange, employs
the edition of the code of 1857 even for questions treated
in the editions of 1876 and 1886. The old theories, for
example Hegel’s distinciion between the false in criminal
and in civil matter, are accepted as absolute verities.

In the period from 1870 to 1880 appeared two new
works upon encyclopedia, Karasevich's Encyclopedia of
Law, 1872, and Delarov's Outlline of Encyclopedia of
Law, 1878, but they remain unfinished. Xarasevich
had one [ascicule publshed, containing little more
than the preface. Delarov’s work according to the
author’s plan was to have three volumes. In the first,
law is considered as one of the [actors of social life. To
- speak properly, the author has concerned himself little
with positive law. ‘The first is the only volume pub-
lished. The other two which have not appeared were
to contain an exposition of the general theory of law,
Vol. 1; and the application of this theory by means of
the civil law, Vol. 2. Inthe literature of other countries
are scarcely found, so far as I know, works upon legal
“Encyclopadie.” Holland must be excepted, for there
is found Anne den Tex. Encyclopeedie Jurisprudentise,
1835, and also the Belgian Roussel's Encyclopédie du
droit, 1813. Second edition at Naumr, 1874. One
might also cite two French works, Eshbach's Cours
d'introduction générale & 'étude du droit ou Manuel
d'encyclopédie Juridique, third edition, 1856, and
Courcelie-Seneuil’s Preparation & 1’étude du droit, 1897.
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PHILOSOPHY OF LAW

MASARYK. Versuch einer Konkrelte Logik, 1887. Wundt
Logik, Section 619.

HARMS. Begniff Formen und Grundlegung der Rechts-
philosophie, 1889,

BERGBOHM. Jurisprudentz und Rechtsphilosophie 1, 1892.

Section 3. With the ancients philosophy was uni-
versal science. For them it was a science which general-
ized the others in bringing out the traits common to
them. So Aristotle’s philosophy embraces mathematics,
physics, ethics and poetics. What the author called
‘“‘primary philosophy,’’ mpwry phesedia and his ancient com-
mentators “metlaphysics,” because it followed physics,
had as object the study of the fundamental principles of
the Universe. The word ‘“‘metaphysics” indicated to them
only the order of succession of Aristotle’s studies, bul,
subsequently, it took another signification. It desig-
nates a priori studies. In England philosophy still
usually means science in general, as with Aristotle. On
the continent, however, and above all in Germany,
philosophy means a particular transcendental view both
of the-object of study and of the source of the science.
As to the first, it regards philosophy as the science of
supra-natural phenomena; for example, those of the soul,
of the supreme cause of general phenomena, of the abso-
lute, in contradistinction to relative knowledge of sensible
phenomena. As to the second, philosophy can have
the same object and the same content as the empirical
sciences on condition that the method applied to the
study of these phenomena be not empirical. According
to this method, which has especially prevailed since the
time of Chr. Wol{, each thing can be the subject of a
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double study, one empirical—finding its matter in sen-
sible experience, the other philosophical—seeking knowl-
cdge of the supra-sensible; so, for example, by the side
of empirical science of nature is philosophy of nature,
and by the side of empirical psychology is philosophic,
rational psychology, etc.

As law is not a. phenomenon of cxternal material
nature, but one of the consequences of man's rational
activity, it has been for a long time classed among the sub-
jects of philosophical research. The setting forth of the
idea of law, the determination ofits origin, and other such
guestions, are studied in that philosophy styled ‘‘prac-
tical’”’ or “‘ethical.” Antiquity ignored legal philosophy
as a distinct branch, in the same way in which it failed
to recognize elsewhere the divisions of science. As for
the middle ages, philosophy of law as a distinct branch
of learning distinguished from ethics appeared only in
the XVII century. Starting with the XVII century,
it passed in its deveclopment through two entirely dis-
tinct phases. Ati first the philosophy of law differed
from the science of positive law mnot only by its
method, but by its very object, which was not positive
law, variable and changeable as we find il, but the in-
variable, eternal, natural law on which positive law, it
was thought, should rest. It was only at the
end of the XVIII ccnitury, when the new hislorical
school had shown the insufficiency of the concep-
tion of natural law, that philosophy applied itself
to the explanation of positive law. Briefly, the
philosophic study of law was known to the XVII and’
XVIII centuries under the name of natural law— Jus
naturale, and to the XIX century under the name of
philosophy of law.

The beginnings of natural law are found in the cele-
brated treatise of the learned Hollander, Hugo ‘G’r_otiug,,;
De Jure Belli ac Pacis Libri Tres, 1625. The funda-
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mental idea of his doctrine is, that there should be recog-
nized beside or beneath the variable positive law estab-
lished by the will of God or of men (Jus Voluniarium),
an invariable natural law derived from the nature of
man regarded as a reasonable being, and especially from
his inward need for living in society. (A ppetitus
Societas.)” ‘“That is just,” proclaimed Grotius, ‘*which is
conformed to the nature of society among reasonable
beings. Such law is absolutely natural and independent
of time and place. No one can change it. It would
exist and remain the same even if there were no God.”

Grotius' doctrine was presently a good deal extended.
Already, in the XVII centurysome new theories of natural
law appeared. Such was, first, the theory of Thomas
Hobbes in his Elementa Philosophica de Cive, 1842,
which repeated "Grotius’ principle of sociability and
recognized as humanity’s leading trait, fear, upon which
he established his fundamental natural law, ‘‘Pax est
Querenda.” Samuel Puffendorf applied to natural law
the doctrine of the Cartesians, With him as with
Grotius the principle of sociability is the primary matural
base. His doctrine was very popular in the law schools
of the time because it was the first to set forth natural
law according to a wcll ordered system and also because
he had connected his theory with the more philosophic
dactrine of Descartes. His book, De Officis hominis et
Civis, 1673, translated into several languages, became a
current manual of natural law,

The theories of the X VII century did not yet distinguish
morality from law, at least from natural law. Soin these
theories the opposition between natural and positive law
is not yet very clear. It was confused with the scarcely
recognized distinction between law and morality. But
at the beginning of the XVIII century Chr. Thomasius
first distinguished definitively law from morality. He
went so far as to oppose the one to the other, giving to
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the theory of natural law a more precisc and rigorous
character.

Starting from this time, natural law is only law as
opposed to moral rules. About the middle of the XVIII
century Chr. Wolf and his disciples gave to the theory
of natural law a systematic {orm, but in the spirit of the
doctrine of Leibnitz. The theorists of the XVII and
XVIII centuries all alike employed in developing the
natural law a deductive method. It is, however,
necessary to observe that the elements on which they
build were not created a priori, were not innate ideas.
Kant (1714~1804), in his Metaphysische Anfangsgrunde
der Rechtslehre had sought to give to the theory of
natural law the absolute, a priori character, which
it lacked. He deduced all its principles from an
absolute o priori category of our reason, which can
be formulated in the following terms: Act in such a
manner that your liberty shall accord with that of!
all and of each.

The doctrines of natural law penetrated into Russia
at the commencement of the XVIII century. Thatl of
Puffendorf was particularly esieemed. In 1726 there
was printed a translation of his book made by order
of Peter the Greai. Ch. F. Gross, professor of moral
philosophy at the academy of sciences (1725~1731), and
the first professor of the law faculty at Moscow, Diltei,
used this book in their classes. From 1790 to 1800 Prof.
Skiadan used it also. We might cite, too, an original
attempt to set forth the theory of natural law by V.
Zolotnitsky in his Abridgment of Natural Law, Ex-
tracted from Various Authors for ihe Use of Russian
Society, 1764. The author gives as the foundation of
his science the rule “know thyself,)’ which leads us to a
comprehension of our dependence upon God, and our
neighbor, and the necessity of guarding our own preser-
vation.
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However, the taste for the doctrines of natural law
was nol at that time general. On the contrary, from
1760 to 1770 one observes in Russian savants a tendency
to study legal history. We might name among those
who showed 1his, Polenov, and especially Diesnitzky, the
first Russian law professor to criticise the theory of
natural law severely in his Opinion Concerning the
Most Direct and Shortest Means for Studying Juris-
prudence. ‘““The work of Puffendorf is really useless,”
says he, “‘for writing upon imaginary states of mankind
without showing how property, possession or inherit-
ance take birth and are regulated, does not answer to
our ideas or purposes.”

It was the foreign savants who contributed to spread-
ing in Russia the doctrine of Wolf. Kant’s doctrine
represents the culminating point in the natural law
theory in its first phase. He presses to its extreme
limits Lthe opposition between natural and positive law.
But at the same timc that his doctirine was spreading,
an JHislorical School of Legislationywas forming in Ger-
many, having as its principal representatives Gustave
Hugo (1798-1844), Fri. K. Savigny (1779-1860) and
Geo. Fr. Puchta (1798-1846). This school declared;
energetically against the existence ol natural law as a
special norm having its place beside the positive law.
It claimed (o show that all law is a historical product
of the people’s life, that it is not created by the will of a
legislator and is not a code of cternal, absolute, invariable
principles. According to this school, law is a historic cle-
ment in the life of 2 people, capable of a regular evolution.

The blow to the theory of natural law given by the
historical school was a heavy one. In philosophic
literature, too, a reaction appeared against the extreme
abstraction of the rationalist doctrines. With Schei-
ling (1775-1854) the philosophers abandoned the study
of empty abstractions, to turn towards concrete and
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living realities. In opposition to the abstract systems
of the rationalists who did not concern themsclves with
concrete reality, contemning the positive law which they
congsidered as only a mutilation of the cternal prin-
ciples of naiural law, Schelling elaborated his system of
positive philosophy which was to explain the meaning
and inner reason of all that exists. The late representa-
tives of German philosophy followed Schelling. Among
1hem we will cite the three who have had most influence
upon modern philosophy of law: Hegel, Grundlinien
der Philosophie des Rechts, 1821; Krause, System der
Rechtsphilosophie, 1874, and Herbart, Analytisch Be-
leuchtung des Naturrechts und der Moral, 1836. Nomne
of them maintain the existence of a natural law by the
side of positive law. They follow a different purpose,
that of comprehending the positive law in its historic
forms and explaining their basis. If they employ still
sometimes the words ‘‘Natural Law,” they no longer
mean the famous code of natural and eternal laws, but
the philosophic basis for positive law. The disciples of
Hegel (Michelet, Gans, L. Stein, Lasson, Lassal, Max
Stirner), taking for starting point the identification of
laws of being with laws of thought, have struggled to
present the development of diflerent systems of positive
laws as a dialectic development of a geﬁeral idea, that
of liberty. Krause's disciples, who form what is called
the organic school where can be ranked Rader, Ahrens,
and a good many Italian writers like Pepere, Lioy, and
others, think to find in the harmonious development of
the individual the definitive ideal towards which the
development of positive law tends. Lastly, the disciples
of Herbart (Thilo, Geyer, Ziller) seek to draw all the
great variety of historic forms of law {rom two ideas,
that of right, resulting from conflict, and that of justice
(remuneration), which are, according to them, the abso-
lute base of all which we deem jugt and equitable.
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Among all these schools the most influential onc in
Russia has been Hegel's. Chitcherin followed it, mak-
ing original applications of il: History of Political
Doctrines, 1878. DProperty and Government, 1882
1883. Principles of Logic and of Metaphysics, 1894.

Although the philosophy of law in its latest form has
turned towards the explanation of positive law, it is,
nevertheless, not to be confused with the science of
positive law. It keeps its own method. It employs
neither observation nor induction. It continues 1o sup-
pose that an explanation of eternal principles of positive
law can be given, not by the empirical method, but by
way of metaphysics with the aid of principles conceived
immediately by our reason without aid from experience.
It thinks this peculiarity of method allows philosophy
to reach not only an absolute knowledge of law, to
cxplain not merely legal relations, but also, the pro-
found reasons of the law.

The conception of legal philosophy regarded as a
special science supposes, first, ihe possibility of a
knowledge not founded upon any experimental system;
second, the necessity, or at least desirability, of separa-
ting the a priori elements of the science from the empiri-
cal ones., I donotwish to pass upon the first proposition.
It belongs to the theory of knowledge, a theory having
no special connection with law and offering still a vast
field of controversy. We will say only that in these
last days, the theory of knowledge a priori is more and
more combatted. Whatever opinion one adopts as to
the theory of knowledge, I do not think it possible to
maintain the necessity of a legal philosophy, conceived
as a metaphysical science of law.

If metaphysical knowledge of absolute truth is pos-
sible, why separate il from empirical study of the vari-
able and the relative? In this case, the relative deserves
study as a special manifestation of the absolute. The
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metaphysical knowledge of the absolute and the empiri-
cal knowledge would both gain much from such a com-
bination. The notion of the absolute explained by the
knowledge of the special and relative form of ils mani-
festation would becomec more concrete, more living.
Knowledge of the relative, illuminaled by understand-
ing its absolute and fundamental principles, would
become more profound and more rational. This is why,
if there are several methods of knowledge, there is no
reason for separating them. They ought all to be com-
bined into the scientific study of the object.

Moreover, it is necessary 1o declare that in our day
we are more and more led to refuse to admit the exist-
ence of philosophy as a special metaphysical science
bearing upon the elementis which constitute the domain
of the empirical sciences. If philosophy has still pre-~
tentions to being a special and independent science it is
not as an a priori knowledge of being, but as a theory of
knowledge, or as a general theory having, nevertheless,
the same sources as the different special sciences.!

1 Wallaschek Studien zur Rechtuphilosophie 1880. S. 107. Die Zuriick-
fiihrung des in der Rechtsordung [formulierten Inhalts auf aligemcine
Denkformen ist die Aufgabe der Rechtsphilosophie; sic ist dic Wissenschaft
vom Juristichen Denken.
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THE GENERAL THEORY OF LAW

MERKEL. Ueber das Verh#ltniss der Rechtsphilosophie zur
positiven Rechtswissenschaft (Griinhut’s Zeitschrift, Sec. 1, 1874).

SCHUETZE. Die stellung der Rechtsphilosophie jur positiven
Rechtswissenschaft. Id. Sec. 8, 1879.

BERGBOHM. Jurisprudentz und XRechtsphilosophie, 1892.
Vol. 1, pp. 20-100.

“MUELLER. Die Elemente des Rechts und der Rechisbildung,
1877.

POST. Bausteine fur eine Allgemeinen Rechtswissenschaft,
1880.

MERKEL. Elemente der Allgemeinen Rechtslehre, 1880.
(Holtzendorff’'s Encyclopédie der Rechtswissenschaft.)

Section 4. As seen in the last section we maintain
that neither the encyclopedic method which seeks a
remedy for the excessively fragmentary condition of our
science in a review, superficial it is true, of the whole of
it in all its branches, nor the philosophic system which
attempt to find the deepest source of the science in some
a priori principles, have reached their object. In our
day no one any longer believes they can. Both the
encyclopedic and the philosophic literature of the law
are going through a phase of decadence. Philosophy,
which was conceived as a science having its own peculiar
source and distinct method, is regarded in our time as a
more general science, but one supporting itself by experi-
mental proofs like all the rest. Its actual task extends
only to the generalization of materials furnished by the
various special sciences.

Consequently, the philosophy of law, the metaphysical
science of absolute legal principles, is replaced littleby
little with general theory of law, which has as its base
positive and historic proofs. This tendency is very
marked in England where it is known under the name
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of the analytical school. John Austin is considered iis
founder with his Province of Jurisprudence Deter-
mined, 1832, and Lectures on Jurisprudence or
Philosophy of Positive Law, 3d Edition, 1869. He
has at the present time a good many followers.!

In Germany, too, the necessity of replacing meta-
physical consiruction by a general iheory of positive
law is recognized. As early as 1820-1830 Falk had
demonstrated the need of the change. In contemporary
German literature this view is especially sustained by
(M_erkel, , Who thinks it absolutely necessary to eliminate
from all serious study of the law, that of the metaphysi-
cal philosophy of it, or at least no longer to recognize it
as drawing its proofs from any special source. It is
to be considered only as general theory with the rank
such theory holds in all other scicnces, Meanwhile,
this opinion has not been approved by all the world.
It meets numerous adversaries who present various
objections. Schutze, for example, defends the old sepa-
ratlion between positive law and the philosophy of law.
According to him Merkel’s general theory is “Encyclo-
padie.” *‘The philosophy of law is a branch of practical
philosophy, that is, of that philosophy which applies
deductively the formal laws of thought to ithe establish-
ing of the absolute and its ideal coniemt. It is pre-
cisely that part which is to concern itsclf with law in
drawing it out from a higher conception and studying
it in its logical development.” This sufficiently obscure
distinction Schutze explains by some examples which
show in what consists for him the difference between a
philosophic, and a positive study of legal institutions.
For this purpose he passes in review the most important
institutions, contract, property, the state, and penalties.
“Por the lawyer or the historian,” said he, ‘‘the obliga-

1 Markby. Elements of Law 1871. Holland, Elements of Jurisprudence,
1880. 10th Edition. 1806. Pollock, Bssays. 1882. Passim.
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tory force of a contract is a fixed fact, a principle, an
incontestable result. The philosopher, however, cannot
pass over in silence the preliminary questions, are con-
tracts obligatory and if so what is the basis of their
obligatory force. In the same way for private property,
the philosopher asks to what point il agrees with the
idea of law—and, above all, with the equal claim of all
men to the means of satisfying their necessities. The
lawyer and historian mect only by chance with such
questions along their way. In the same way, as to
the state, the philosophy of law asks these questions:
Is the existence of the state a rational need or only a
historical product? What form of government is best
conformed to reason? Does government in essence rest
upon contract? etc.

But, even these examples are not satisfying proofs.
‘Without being able to claim to give a complete solution
to these questions, positive law, to the extent which it
involves them, is compelled to find some solution for
them. The lawyer must ask what are the conditions of
the validity of contracts. It is impossible to explain
these conditions without setting forth the basis of their
obligatory force. On the other hand it is useless to ask
such questions as what form of government conforms
best 1o reason, for one cannot estimate the different
forms of government without taking into consideration
the historic conditions of the times. The fact appears
that juridico-philosophical literature, so understood, is
falling more and more into decadence, and is replaced
by investigations upon general questions of law. These
investigations bear upon the study of the historic and
positive elements and make no claim to find the solu-
tion of deep legal problems in metaphysical science.
So, we think ourselves authorized in considering as
superannuated and abandoned the idea formerly held
of the purpose of legal philosophy. The future belongs,
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in our opinion, to the philosophy of law considered only
as gencral theory of law.

But if we identify philosophy of law with its general
theory, how does it differ from encyclopedia of law?
Are they to be confounded? What will the philosophers
say to that? Thus, Friedlander in showing the scientific
mmportance of the encyclopedia of law affirmed that
legal philosophy could not exist by its side as a distinct
science. In Russia, it was Prof. Karasevich who first
asserted the necessity of identifying philosophy of law
and its encyclopedia.

In Germany, this opinion is not generally admitted.
The German jurists are so much in the habit of separaling
the two that Merkel himself, who demanded so resolutely
that philosophy of law be replaced by its general theory,
believed in the independent existence of an Encyclo-
pedia of Law, meaning an abridgment of all branches
of the law, embracing in it a general theory of ithe law.
But, “Encyclopadie” thus understood has no longer
the character of an independent science.*

‘In Russian literature there are some jurists who pro-
nounce for maintaining the distinction between philos-
ophy and encyclopedia of law. Prof. Zveriov, notably,
is of this opinion. According to him the encyclopedia
of law has no subject of study of its own. It borrows
nearly all its materials from philosophy. It is for him
an incomplete repetition of the philosophy of law. It
does not reproduce the whole of legal philosophy. It
takes of it only what is strictly necessary to serve as an
introduction to instruction in the law. The philosophy
in his opinion is an independent science, while encyclo-
pedia is only a form of instruction. It is the incomplete
copy whose original is philosophy. Conceived as an
introduction to the juridical sciences, composed of mate-
rials which the philosophy of law furnishes to it, encyclo-
pedia presents to us throughout definite results so far
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as this is possible in the preseni situation of legal knowl-
edge. Philosophy, on the contrary, makes of these same
matters the object of 1ts researches and studies juridical
norms in the process of their formation.

“Encyclopadie’ affirms and sets forth; philosophy dis-
cusses and studies The one is dogmatic, the other
critical. If encyclopedia proposcs to prepare the be-
ginner for the study of the special legal sciences, the
philosophy of law secks to be the conclusion of his
studies. If the first serves to trace a plan for study,
and show the routc to be taken, the second is 10 give a
general view of what has been done as a whole, to set in
order the acquired knowledge and to take account ot
the work accomplished.

Zveriov’'s opinion does not fail Lo leave some diffi-
culties. At the very start can we be satisfied to define
encyclopedia as an object of insiruction and to oppose
it as such to philosophy as a science? Is not science,
then, an object of instruction? Zveriov means, prob-
ably, that encyclopedia is only a special means of giving
instruction in legal philosophy; but even with this
correction his conclusion raises some doubts. IHe claims
that encyclopedia gives a dogmatic exposition of some
questions as to which philosophy presents a critical
study. He adds even that encyclopedia exhibits results
without showing the means which obtained them. We
do not believe he means to say by this that it ought to
proceed by simple affirmations. Such a bad method
for any kind of instruction is especially so for univer-
sity teaching.

We believe that he wished to say that encyclopedia,
without insisting upon the differences which separate
the schools, applies itself generally to setting forth fixed
doctrines of systems as wholes. In this sense we can
say that it prefers the dogmatic to the critical method.
But even when so presented his observations raise
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objections. The choice of one or the other method is
not left free. If for a given.question there is as yct no
theory accepted by the scientific world, we must be
satisfied with expounding controversies.

So we cannot consider the philosophy of law as a
science distinct from the encyclopedia of it. They are
but one. They are only transition phases. They are
but preliminary elements of one discipline, the gencral
theory of law. The usefulness of a general theory of
law was long ago recognized, but it was imagined that
it could exist beside the encyclopedia without being
absorbed by this last. Such is notably Falk's opinion.
He proposed to replace natural law by a general theory
of law, that is, by an cxposition of the general prin-
ciples resulting from analysis of positive law. But at
the moment this conception was brought forth it could
hardly survive. Ounly in our day does it begin to be
admitted.

Muller, develops it in comsiderable detail. He pre-
sents the general theory of the law as a system of prin-
ciples of law,—~—System der Rechisgrunds. Wilthout
speaking of direct practicel utilily for legal science, it
has a double task to perform. First, it siudies the
varieties of the facts, syslematlizing them and applying
to them different methods,—speculative-idealistic, his-
torical, and empirico-realistic. Second, {rom ihe mate-
rial of law thus constiluted it derives the general prin-
ciples, combines them according to their intrinsic nature
and makes of them a system which is the gencral theory
of the law. Once the leading principles are isolated
they are applied to the estimating of existing law, to
show and clear up at the same time the path of evolu-
tion. The general theory of law evidently cannot have
dircct application to life, for it contains only general
principles and not the distinel juridic rules which con-
trol the relations of daily life. Moreover, it is impos-
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sible 1o derive a science of practical law from the prin-
ciples of general theory. The evolution of law has for
its starting point natural elements,—the relgtions of life.

The theorist draws his general notions from the study of
these relations, and of the practical law to which they
have "given birth. He ought to conccive as a whole the
system of practical rules and of legal relations of daily

life, and then to decompose this general organism into

its organs and distinct elements, to determine their

relations and reciprocal influence, the norms and the

purposes of their action, as well as the réle of the whole

and of each of the parts. The general theory of law

verifies everywhere the positive law from the technical
and logical point of view, shows the internal connection,

the essence of the social organism, and refers them to the

general principles of human activity in society and the

state. It is thus the keystone of jurisprudence. It

binds into a whole the separate paris and their diverse

contents. To attain this object it ought to observe

rigorously the objective method, and avoid all subjec-

tive construction. If in our day some general considera-

tions precede the study of the different categories of

legal {raining, it is because we have not yet a suitable

theory of law, and each jurist finds the necd of setting

forth some of his own opinions concerning it.

In this way Albert Post belicved that the development
of law, conceived as one of the branches of positive
social science, will have as a result the fusing of history
and philosophy. Only the general study of law, eine
allgemeine Rechiswissenschaft, can subsist at the side
of the history of the law. It will have an empirical
character when it is studying the phenomena of juridical
life, a philosophic character when studying the causes
of those phenomena. But the two parfts of jurispru-!
dence, history and theory, ought to be closely bound
toge ther.
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Miiller and Post in imagining the rélec of gencral
theory of the law did not examine its relations to ency-
clopedia. The first German jurist who is pronouncedly
in favor of their identification is Schiitze. In his course
on the encyclopedia of law he conformed to this idea,
as his printed plan for the coursc shows. The lectures
themselves were, unfortunately, not published.

In our day nearly all Russian encyclopedists recognize
the necessity of identifying encyclopedia and general
theory of law. At least, all the printed courses on
“Encyclopadie,” except those of Nivoline and of Rojest-
vensky, present only the general study of law. Kapous-
tine, eveh, replaces the namec “Encyclopadie’” with ihat
of “General Dogmatics.” But, as Karasevich rightly
says, this terminology is not well chosen, for dogma is,
as all the world agrees, opposed to history, and means
an applied science of law.

This difference between the Russian encyclopedias
and the German ones, the best and mosl systematic of
which—for example, Falks's, Waller's, Ahrens’, Warn-
konig’s and Merkel's—are only brief expositions of the
separate juridical sciences preceded by a short general
introduction; this difference, we say, is explained by the
conditions of our legal instruction. In Germany, instruc-
tion in law consists simply, according to Stein's state-
ment, in some studies in civil law in its diflerent mani-
festations. The other branches, one may say, are not
tolerated. There is no occasion to be astonished, then,
that there is no general theory of the law, but only a
brief exposition of civil law, Roman or German, and
sometimes, as in Putter, Ahrens, and Warnkdnig, the
general history of law. Things do not go the same in
our universities. The civil law has never predominated.
Since Peter the Great, legal and political instruction
have been combined. For this reason the Russian ency-
clopedist cannot put into his course a rapid exposition
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ot all which is taught in the law faculties The matters
being very diverse, even a brief résumé of them would
be something too complex. The conditions of our
university instruction require of an encyclopedist not a

résumé of the special sciences, but a general theory of
the law.






BOOK I

THE CONCEPTION OF LAW

CHAPTER I
THE DEFINITION OF LAW

Section 5. Technical and Ethical Norms

Endowed with a faculty of gencralization which
belongs to us in our capacity as reasonable beings, we
are guided in our conscious activity not only by concrete
notions, but also by rules which indicate the line of
conduct necessary to follow to attain such or such a
desired end. These rules which depend upon the nature
of the proposed end bear the general name of “norms.”
They vary with their ends, but all unite in two leading
groups, techmcal and ethical norms.

Technical "norms are rules which indicate the manner
of acting in order to altain a determinate end. Such
are rules of hygiene, of pedagogy, of grammar, of archi-
tecture, which teach us to preserve our health, to develop
the faculties of an infant, to express our ideas in an
inielligible manner, to build a house. There are as
many technical norms as there are differcnt ends sought
by men. Observation of each of them brings only the
realization of a single given end without assisting towards
the other ends of human activity, and sometimes even
hindering their realization. If the end pursued is vast
and complex its realization is naturally determined by
a complicated system of rules bound together by the
unity of the end. The systems of this kind form so
many distinct arts. Thence comes the name,—technical
norms.

Distinct technical norms correspond to the different
objects of human activity; this is why men act always
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conformably to their ends. Each separatc technical
norm follows a single determinatc end and leads to a
realization of a single distinct purpose without entangling
connections with others. At the same time, however,
the different ends of human activity struggle together
inevitably. The realization of one impedes often that
of another. The man, limited in strength, in external
forces, and in time, must give up the complete realiza-
tion of his purposes. It is necessary for him {0 sacrifice
secondary objects to attain leading ones. Obliged thus
to choose between different ends man cannot do without
a guiding principle to show the line of conduct to follow,
the ends to sacrifice, and those to which the preference
is to be given. The technical norms cannot answer this
need. Showing the way to realize a given end, they do
not give rules intended to initroducc harmony into the
realization of scveral ends. So there exist, besides the
technical norms, some of a different kind, the q_’ghicail*
ones. Man cannot guide himself through life merely
by technical norms suited only to the attaining of sepa-
rate ends. He is guided necessarily by another principle
which determines the choice of ends themselves. Accord-
ing as men are more or less capable of realizing this or
that specific end we estimate their capacity in the given
art. According to their manner of comprehending the
mutual relations of these ends and by their choice of
them we judge of their morals, of what the Greeks
expressed by the word (#%s). So the rules which
determine the correlation of the different ends of human
activity are called “‘ethical.”

According to what has been said the distinction be-!
tween technical and ethical norms may be formulated thus.
Technical norms are the rules directly applicable to the
realization of the distinct ends of human activity,
ethical norms to the realization simultaneously of all
human ends.
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Cerlainly we must conclude {rom this thai ethical
cannot replace technical norms. They have noi the
force of a general technical rule and cannotl be applied
directly towards the rcalization of a distinet and sepa-
rate end. Observation of ethical rules does not lead
dircctly io the accomplishment of any single practical
purpose. That is always effected by conformity to
technical rules. Ethical rules act only in the delimita-
tion, so to speak, of separate ends, not their realization,
only in determining their mutual correlation. Theyrender
possible the realization of several ends simulianeously
by defining their ‘form,” the formal side of their
reciprocal connections, but these objects themselves are
realized only in conformity with rules suited to their
intrinsic nature. In this scnse ethical norms are dis-
tinguished from technical ones as formal from material
norms. Their observance only adds to the mutual
correlation of ends a harmonious form, but does not
advance the realization of their content.

Technical rules are as numerous as the ends which
lile assigns to us. The men who pursue distinct ends
are guided by different technical norms. On the
other hand, ethical norms, which preside not at the
realization of separale ends, but over the detcrmina-
tion of the relations constituting the combination of
ends, do not vary with the nature of the end pursued at
a_given moment. The same person does not hawve
different cthical rules for the different circumstances
of his life, Ethical rules determine the connection
of different ends. They are necessarily the same
for all the manifestations of human activity, for
all the circumstances of life. Thus, ethical norms
are characterized by unity and technical norms
by wvariety, by plurality. The same man at the|
same time may be controlled by the most diverse
technical rules.
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If technical rules are those indicaling means for
aitaining determinale ends, their observance ought to
be optional. All depends here upon the value assigned
to the end pursued, whose realization is sought in accord-
ance with a certain rule. Only he who counts his
health important, will observe hygienic rules. No one
would recommend them to a man who was seeking to
put an end to his life or destroy, scientifically, his
health. On the other hand, the man finds himself
bound to yield to a rule which establishes the harmony,
the desired unity, between the different objects which
solicit his activity. If I have several ends to rcalize,
it is impossible not to wish that there be harmony
between them. Only the man attacked with mania
concentrates himself upon a single one. The man'
enjoying normal health assigns always several ends for
his activity. That the harmonious simultaneous reali-
zation of several ends is desired by most men, admits
of no doubt, so there can be no doubt of the obligation
to observe the rules of ethics. Therefore, technical
norms are optional and ethical ones obligatory.

It is not simply their obhgatory character which dis-
tinguishes ethical from technical norms. If a technical
rule is not observed, there results only that a given end
is not attained. That is all. This negligence has no
influence upon the rest of the man’s activity. I have
cultivated my field badly, but perhaps I can build
a house. A bad farmer may be a good pedagogue.
Inobservance of ethical rules, however, disturbs our whole
activity by destroying the harmony which guides it.
‘The consequences of the violation of ethical norms are
always felt. They have their counter stroke in all our
affairs and prevent us, often, from attaining the most
important ends. When we are conscious that the com-
plete violation of ethical norms has placed us beyond
the possibility of realizing for the future other human
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objects of the highest kind, we experience remorse, and
recognize thercby the imperative character of these
rules. To this interior sanction has been added another
one outside. The violation of technical rules hrings
only the stopping of a given enterprise, and, conse-
quenily, touches only the persons interestcd in the
affair. Whoever does not follow these rules, we call
unskilllul or imprudent, but the matter does not directly
concern us. It does not malter to us whether ihe
iechnical rule is observed or not. On the contrary, the
violation of ethical rules brings into play the general
interest. All human interests turn upon iwo main
centres, the individual and socicty. Every ethical
system, whatever be ils characteristic principle, deter-
mines necessarily the connections of these two categories
of human interests. Society cannot remain indifferent
if ethical norms are violated, if the harmony of human
ends does not cxist, if personal and social interests con-
flict. Whalever viclates ethical norms provokes, infal-
ilibly, the disapprobation of society, which is interested
in the existence of a certein relation between the pur-
poses of individual men and collective social purposes.
Socicly wishes each member 10 observe moral rules; it
condemns thosc violating them, and, in grave cases, even
proceeds to punish them. Observance of moral rules
is not then left 1o ihe subjective judgment of the indi-
vidual. It has the character of an objective obligatory
rule, of an imperative order.

Bui, if we consider the content of technical and
moral norms, the connection between the two is going
to appear under a different aspect. In their content
technical norms are objective. In fact, to acl con-
formably to a given end, is to employ the forces of
nature to effectuate that end, But the action of
naturce’s forces iz always rigorously constant. This is
why if the law of a given group of phenomena is known,
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the corresponding technical rules will be the logically
inevitable consequences of that law. For example, the
rules of architecture are the logically inevilable conse-
quences of the laws of mechanics. For technical norms,
the choice once made of some determined end, are the
rules of its realization, and are indicated of themselves,
as inevitable consequences of the law of the correspond-
ing phenomena. It results that the content of technical
rules is determined by objective facts, except as to the
connection between the man and these rules. If,
sometimes, technical norms are insufficiently deter-
mined objectively,—for example, the rules of pedagogy,
—it is only because the laws of the corresponding phe-
nomena have not been ascertained with the needed
precision,—in the case given, the laws of the mental life.
The law of the phenomena being known, there can be
no doubt as to the corresponding technical norm.

It is altogether different with ethical norms. They
are never presented as inevitable consequences of a law.
The rule to adopt for controlling the relations between
different ends of human activity is conditioned by a
series of absolutely subjective circumstances which are
extremely variable. Each man las his objects, appre-
ciates them subjectively, and settles according to his
taste their reciprocal relations. What is secondary for
one may constitute the chief end in life for another.
Personal tendencies, theoretic ideas, religious beliefs,
social customs, all these factors alter to infinity human
interests and the relations among them. It is not
logical consequences of a certain conception, but rather
sentiments, which determine the relations which we
cstablish between the different ends of our activity.
The content of ethical norms has necessarily a subjec-
tive character. It is marked by the existence of man
shades. It is always an object of controversy. W
cannot base it upon rigorously logical arguments, carry-
ing to all the evidence of incontestable truth.
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Section 6. Legal and Moral ‘' Norms™

We have just shown the difference between two
leading calegories of norms, the technical and the
ethical. With which shall we rank legal ones? The
answer is not doubtful. Juridical norms present all ihe
characteristics of ethical norms. The observance of
rules of law is nol directly necessary to any material
end. Law only outlines the frame for the wvarious
material interests and activities, forming the content
of social life. At the same {1ime, the observance of
juridical norms is acknowledged as binding on all, inde-
pendently of its desirability for this or that special end.
In short, the content of law is not simply the inevitable
logicdl consequence of natural laws, as 1s evident from
the fact of the variety and even contradictoriness of
legal rules existing in different times and countries.
But juridical norms are not the sole ethical norms. By
their side are moral ones. For the exact definition of
legal rules they must be separated from moral ones.
To that end, we shall try to gshow how it is generally
possible to effect the combination and harmony of the
various interests of human life. From this of itself will
be obtained the main division of ethical norms, their
separation into morality and law.

Full and unlimited realization of each of man’s differ-
ent aims is, in view of his limited strength and means,
impossible. Ie is compelled to limit the accomplish-
ment of some purposes, even to renounce some alto-
gether. He must make a choice among his different
ends, separate them one from the dther, estimate one
as more important, another as less so; in a word, the
relative appraisal of interests is unavoidable. Without
such moral appraisal one could not guide himself in the
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multiplicity of interests so varied and conflicting, could
not recognize the importance of one aim over another.
This appraisement of values detcrmines their prefer-
ence. But this appraisement of aims and interests
belongs to morality. However different the moral]
principles advanced by different theories, all agree ini
proposing a criterion by the aid of which different inter-
. ests in competition can be weighed.!

In this function of fixing the relative importance of
interests centre all the moral theories. Whether we
deduce moral rules from utility, truth, harmony, beauty,
pity, love or innate feeling independent of all morality,
matters little. The difference of foundations upon
Shich moral theories rest produces divergences in the
criteria which they use, but all the theories forever
result in the elaboration of some criterion, which is the
distinctive and indispensable mark of the theory pro-
ducing it. The moral rules determine rigorously the
distinction between good and evil, between what is
to be done and what is not to be done, between moral
and immoral ends. They present the higher principles
which direct our whole activity, the criteria for all our
actions. .

The isolated man, outside of social life, may subordi-
nate his activity to moral rules. Nothing, indeed, pre-
vents his establishing a harmony between the different
ends whose realization he seeks, after estimating their
respective values. Good and evil appear in gradations.
Good ends and bad are ranged in a definite order and
thus there can be established a fixed rclation between
all human aims. When several conflict in their accom-
plishment, one can always by applying a moral test
decide which should be placed highest in the moral
scale, and, consequently, which are to be preferred.

1 It goe» without saying that this declaration relates not to mere material
interests alone, but also includes the highest moral interests of man.
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But rcality does not show us isolated men, mutually
independent. Each instant we must recognize our
dependence upon our fellows.  All our activity depends
upon our relations with other men; without them the
realization of our interests would be impossible. Those
intcrests which are general subjects of human activity
are not merely subjected lo other individual existences,
they are universally subordinated to general conditions
of social life; for this reason many interests have not an
individual but a social character., Man must act con-
formably not merely to his personal interests, but to
those also of other men without whom he cannotl exist.

When a man enters into relations with his fellows
not only do his own interests contest together, but
his own interests conflict with those of other members
of society, the adoption of a common criterion, the
establishment of the desired harmony, of a fixed order
among the different interests in wview, bccomes more
difficult. The interests of another against which our
own arc in conflict may be exactly equivalent or identical
with ours. The moral criterion cannot then give such
an indication as to sclile the conflict. Ii is not merely
when identical interests are in conflict that the moral
criterion is insufficient. The application of a moral
criterion to a multiplicity of interest at once, can only
be conceived as possible if the criterion is accepted by
them all. Otherwise there will be under consideration
some acts which will conform to a fixed moral rule, but
which will not be the same for all the intercsts. The
divergence will appear not only between the intercsts
but also between the conditions which inspired them.
Very rarely do mcn apply the same moral rules to the
lesser details of their acts. In society only the more
important requirements are recognized as obligatory.
The details of our action are tried only by a subjective
standard. The pcrsonal opinions of one man cannot
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be obligatory upon another. A common criterion may
be lacking by which to test and compare the divergent
interests of two men. Finally, even when the moral
norms applied by the individuals are identical, the
evaluation and comparison of the interests of different
individuals maybeimpossible. Theaims of human activ-
ity do not present themselves scparately and in a dis-
tincl manmner; they are mingled, interlaced, dependent
one upon another, and subordinate one to another.
When ihe question is as to the evaluation of the aims
of a single man there is no difficulty. The man himself
can organize his individual aims and their reciprocal
connections. But the aims of others are unknown to us
except as manifested in external aclions. Others’ pro-
jects are known to us only by objective proofs, not in
their subjective details. But without such knowledge
2 complete evaluation of different ends is impossible.
Thus, the acquisition of a good is moral or immoral
according to the intended use of it. This is why, when,
proposing to acquire something, I establish that my
acts injure another’s interests, I cannot malke upon these
facts an accurate moral judgment. I cannot know
certainly whether my own interest, or his, ought to be
considered of most importance.

BSo, when the interests of people conflict, there cannot
be established between them a fixed relation by com-
paring them and applying to them the same criterion.
The interests are often identical. The many details
upon which depends the judgment we apply remain
ordinarily unknown. Finally, the complexity of our
moral ideas complicates the question still further. It is
only in their most intimate relations that men can
understand each other and be led to apply the same
moral rule with a view to reconcile the various inter-
ests under comsideration. Many conditions must be
fulfilled to establish such a state of things, absolute
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identity of moral ideas, eniire [recdom, petrfect mutual
confidence, and a love that mingles another’s interest
with one’s own on equal terms. Such relations are not
the rule in social life. Ordinarily men’s relations are
not marked by identity of opinions, by freedom, by
confidence and by affection. As a result, it is difficult
{0 find a rule rcadily accepted by all the world. It
becomes necessary to recognize the infinite variety of
situations and of persomal preferences, to establish a
fixed relation between others' interests and our own
personal omnes,

The mutual relations belween men whose interests
are in conflict may present two cssentially different
types. 1lst. The interests of one may be wholly sub-
ordinated to the other’s so that the former is only a
means for cffecting the latter’s ends. In a case of
absolute subordination of this kind, the master's rela-
tions with {he subject are determined by the same
principles as with other animals, and things which are
considered merely as means for realizing ends. The
accomplishment of these aims is guided by tech-
nical norms, choice among them by moralily. There
can be here no new peculiar norm to regulate the mutual
relations established by hypothesis between master and
subject. 2d. The persons whose interests conflict may
present themselves clothed in the same legal capacity
without bond of subordination between them. In such
case the conflict cannot be settled by the complete sub-
jection of one to the other. One ought under this
hypothesis to establish a certain sphere in which each
of the diverging interests can be realized fully, or in
other terms, the simultanecus realization of these inter-
ests, to be free, can only proceed if their respective
domains are set off to them before hand; and thus the
human conscience was obliged to work out some rule
for securing a moral criterion for the evaluation of our
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acts and some other rules for fixing and marking off the
respective domains wherein our interests and those of
others can be realized. These diflerent norms have the
same function, the simultaneous realization of men’s
different aims. Consequently, the norms which delimit
the field of action for our interests are ethical norms.
But they do not give, differing in this from moral norms,
a criterion for the evaluation of our interests, for the
distinction of evil from good. They teach us only to
fix limits, give the law for the realizaiion of our inter-
ests when they trench upon those of others. Conse-
quently, the norms for the delimitation of interests set
the boundary between law and not law and constitute
“juridical norms.”

Thus, the distinction between morals and law can be
formulated very simply. Morality furnishes the criterion[
for the proper evaluation of our intercsis; law. marks,
out the limits within which they ought to be confined. )
To analyze out a criterion for the evaluation of our inter-
ests is the function of morality; to scttle the principles
of the reciprocal delimitation of one's own and other
people’s interests is the function of law. It is not diffi-
cult to show that from this fundamental distinction
between law and morals result the other differences
between juridical and moral norms. They are all
explained by the capital distinction jusi stated.

Since law is the delimitation of the interests of differ-
ent persons, juridical norms govern only our relations
with others and not those with ourselves. Moral rules,
on the contrary, determine our duties toward ourselves,
for our acts have a moral quality even when they con-
cern only ourselves.

The application of juridical norms is conditioned by
the opposition between others’ interests and our own,
and by consequence, their observance is obligatory only
when such intetest of another exists. It is that interest
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which compels observance of juridical norms. If the
person whose intcrests limit mine releases me [rom
their observance they are no longer obligatory: Volenti
non fit injuria. On the contrary, ithe obligation of
moral rules docs not depend upon the interest which
other persons have in their fulfillment. Even if no one
impose it upon me, moral duty keceps for me all its force;
for the evaluation ol interests, in a moral point of view,
does not change even when they are no longer in conflict.

It resulls likewise from this, that moral norms impose
an inflexible moral duty upon us. From juridical norms
there results for us a right and a correlative duty.' The
right is precisely the “faculty’’ to which corresponds the
obligation binding another person, the ‘‘faculty’” of
realizing a given intcrest within the limits fixed by
juridical norms. The juridical obligation is the obliga-
tion to satisfy the requirements which flow from the
righi with which another is vested in regard to us, the
obligation of observing the limits assigned to the differ-
ent interests under consideration, as determined by the
juridical norms. It is ihus that, differing from moral
duty, juridical obligation coniinucs only while the inter-
ests exist for which il was established. Such, for ex-
ample, is the idea of prescription which extinguishes
obligations. Morality docs not recognize this idea which
has produced such juridical effects.

The moral evaluation of our interests arises from our
conscience. Their delimitation depends upon exterior
relations which are found established between the
different persons under consideration subject to law.
Morality, arising only from the conscience, admits of no
constraint. Convictions are not created by the action
of external force. Law, on the other hand, admits
sometimes of constraint, precisely in the case of an
encroachment upon the domain within whose limits it
recognizes our right to act freely. Constraint cannot
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diclate to us our convictions, but can arrest and prevent
an illegal act. The moral evaluation of interesits can
find its application when it is adopted by a single man,
who constrains himself by it in his own acts. On the
other hand, thatl there may be a place for the juridical
delimitation of our interests all the persons whose inter-
ests are under consideration must realize the obligatory
force of the norm employed. Morality is, then, rather
a rule for the individual, law a social rule. All these
secondary differences between law and morals are con-
sequences of the fundamental distinction which we
have indicated, that the one is the delimitation, the
other the evalualion of interests.

Prom another point of view, it is not difficult Lo prove
that every juridical norm is necessarily a norm for the
delimitation of interests. This appears, first, from the
fact that juridical norms find no application in our rela-
tions with our animals and slaves, who are considered
as beings whose interests are inseparable from their
master's and wholly absorbed by the latier; and, second,
from the fact that every juridical norm supposes neces-
sarily an existing relation between several interesis,
the norm serving to establish their respective limits.
Civil law marks off ithe private interests of individuals
who enter into relation with cach other, those, for
example, of husband and wife, parents and children,
vendor and purchaser, landlord and tenant, debtor and
creditor. In criminal proceedings, on one side are
observed the interests of the accused, and on the other
those of society, represented by the government. In
civil proceedings the interests of plaintiff and defendant;
in constitutional law {ihe interests of all the mombers
of the state, from monarch to serving man; in inter-
national law the interests of states as members of the

international community and of men as citizens of the
different states.
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Scction 7. Relationship of Law and Morals

RENNENKAMPF Law and Morals in their reciprocal Rela-
tions. (Archives of praclical and historical instruction, 1860).

SCHTEGLOV. Law and Morals, 1888.

STAHL. Die Philosophie des Rechts, 1878. Vol. 2. s. 191.

AHRENS. Die Rechts-Philosophie. Vol.1 s. 145.

ROEDER. Grundzuge des Naturrechis, 1860. Vol. 1. s. 110.

SCHAEFFLE Bau und Leben des socialen Korpers, 1881, Vol.
1. s. 598.

LASSON. System der Rechisphilosophie, 1880.

JELLINEK. Die Socialistiche Bedeutung von Recht, Unrecht,
und Strafe, 1878. s. 42.

WALLASCHEK. Studien zur Rechisphilosophie, 1889. s. 52.
BALTS. Les fondements de la morale et de droil, 1890.

Law, then, in contradistinction to morals, does not
present ihe ethical appraisal of our interests but their
delimitation. How define, then, the relation beiween
the two? Refore fixing the proper domain exclusively
assigned to some given interest do we first appraise its
moral value? On the contrary, is not this last com-
pletely ignored in setiling legally the status of many
interesls together? The extremely individualistic
theories which were in favor in the XVII and XVIII cen-
turies ended their development with the negation of all
connection belween law and morals. In order to
explain social phenomena, these theories, as we know,
iake for a starting point the individual, absolutely iso-
lated, enjoying unleitered liberty and without connec-
tion with his fellows. According 10 the theorists of
that time, relations between individuals are caused by
their voluntary and deliberate action. Their starting
point was the full liberty of the natural man. The
formation of society and comstitution of a government,
the establishment of a bond of mutual dependence,



A6 THEORY OF LAW

was regarded as the spontaneous work of the human
will. Placing oneself at the point of view of this theory,
the chief task of Lhe legislator, called to the delimitation
of the interests under consideration, consisted in pre-
venting each person from encroaching upon the natural
liberty of his neighbor. The legislator had not to ask
himself in what this liberty consisted or for whai pur-
pose the man designed to use it.

The first author of the XVIII century to mark in an
exact fashion the opposition between law and morals
was Christian Thomasius. (Fundamenta Juris nature et
gentium ex sensi comwmuni deducia in quibus ubique
secernetur principia honesti, Justi ac decori, 1718.) He
gave to legal rules an absolutely ncgative character,
which preseribed the doing of nothing, while fixing at
the same time rules for discharging our full duty 10 our
fellows. In accordance with this, he recognized as the
chief principle of law the following rule: Quod libi
non vis fieri, alleri ne feceris. ‘‘Whatever you do not
wish done to you, do not Lo another.” Morals, on the
contrary, according to him include all the rules deter-
mining duties towards ourselves, The [undamental rule
of morality is the following: Do to yourself whatever
you wish others to do to themselves. The rules of law
and of morality distinct, for him, by their content, are
so, likewise, in their application. Moral duties, being
positive and regarding only ourselves, can be taught
under the form of advice. Juridical duties, being only
negative and regarding others, call for a command
which if not observed brings punishment. No one can
be left to the free determination of each observance of
duty towards his fellows. The power of the state,
armed with constraint, is called upon to oversee the
observance of juridical duties and of them alone. The
state’s power ought not to cxtend to the sphere of
moral duties,
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The authors of that century who followed him, above
all Kant, and Fichie, continued to accent the opposition
between law and morals which Thomasius sketched.
Kant considercd as the fundamental principle of law,
from which all legal norms flow by logical necessity, the
following rule: “Act in such a way that your liberty
accords with that of everyone clse.” Consequenily,
legal rules take effect only on the external side of actions
and rest for their realization on constraint. With
Fichte this idea receives more tigorous expression. For
him, law is an absolutely mechanical result of the exist-
ence together of a number of persons, and the combina-
tion of external conditions produced by constraint and
nccessary for the common existence of them all.

The opposition between law and morality affirmed by
the individualistic theories became a kind of watch-
word in the slruggle for liberty of conscience and
individual liberty gencrally againsi the system of exag-
gerated tutelage by the stalc. The religious persecu-
tions, and the state interferences in the most intimate
manifestations of personal lile, resulted [rom the con-
fusion of law and morals at this time. In ihis siate of
things legislation, called upon to establish juridical
norms, naturally extended itself over quesilions of con-
science and disregarded the moral dignity of human
actions. On the other hand, the separation of law and
morality brought on an application of the opposite rule
which makes law indifferent to questions of morals. Its
task was conceived as to set bounds to the external
liberty of men without troubling ilself as to how they
would use that liberty, whether conformably to moral
requirements or not.

As a reaction against the excessive oppression of
individual liberty by the state’s intervention, this theory
has great importance. Moral ideas are always more or
less subjective, touch always the most intimate and
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secret side of man’s personal life. This is why legigla-
tion, which establishes as the foundation of its delimita-~
tion of interests a fixed moral evaluation, resulls infal-
libly in oppression to individual liberty. Indifference
on the part of law with regard to morals agrees best
with an extended liberty.

But, by the side of this advantage, the opposition
between law and morals has also its weak points. If
the law neglects moral rules, it necessarily results that it
permits immoral actions on condition that the man
does not actually pass the bounds to his liberty which
it sets. The highest moral interests must, then, yield
and be sacrificed to the formal exigencies of the law.
The strict application of the law appears often in such
cases as the height of injustice. “Summun jus sumwna
tnjuria.” This is why as soon as the rigorous separation
of law and morals has caused the triumph of individual
liberty, and above all of the liberty of conscience, the
extreme consequences of this doctrine attract ailtention
and a reaction commences. Attempis are made to
bring them together again. Fichte was of this opinion,
In his first works he appears as a determined ropresenta-
tive of the doctrine which separates law and morals.
(Grundlage des Naturrechts. 1796.) In his last, he
inclines to the contrary idea and recognizes in his
System der Rechtslehre, 1812, the necessity of bringing
law and morals together. At present the whole world
is agreed upon this, thanks above all to the efforts of the
organic school.

In reality law is never wholly separated from moralily.
The delimitation of interests cannot neglect their moral
evaluation so as to base itself wholly on that negative
norm which forbids assailing others’ interests and
others’ wishes. The natural state of man is by no means
that of isolation. The establishment of society is not
the product of the conscious free will of the individuals
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who make it up, but depends upon the every-day con-
ditions which cslablish their mutual rclations quile
involuniarily on their part. It does not suffice, then,
for 1he dclimitalion of men’s interests 1o prevent their
interfering arbitrarily with each other. Humanity forms
an aggregaled whole, a solidarily is established among
ils members independently of their will. It results that
many interests by their content have a character not
individual buti social. Their essence supposes relations
among many men and a common solidified activily,
tending towards the same end. Consequenilly, the
delimitation of a man’s interests viewed in connection
with his relations to others’ requires almost always not
only that others’ interests be not trenched upon, buti
also that man limit the realization of his own interests
in order to permit the realization of higher oncs of others
In these conditions it is clear that norms for the delimi-
tation of our interests cannot be established without
making a comparative moral evaluation of ends; in
fact, in actual legislation moral principles, such as they
were, have had a very greai influence upon the manner
of disposing of inlerests.

Mareover, law is not limited fo regulating the exterior
side of actions. It always takes more or less account of
motives. Modern law goes much farther than primitive
law in this respect. To establish obligations with
regard to contracts, it requires that there be a real con-
sent, a real meeting of wills. Moreover, the law makes
this congseni sufficieni. It demands no observance of
any special exlernal {orm. Formerly, on the other
hand, the obligation consisted solely in the observance
of this form. It did not matter whether the consent
was really voluntary. Now, the juridical character of
an act is fixed not merely by the result to the injured,
but by the intention of the doer.

A person who, having the intention to slay another,
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causes only some severc wounds, is proscculed for
attempled assassination. He who has mortally injured
another without intention to kill, is prosecuted [or the
blow or the wounding, but not for assassinition. The
severity of the punishment depends much more upon
the intention than upon the injury which has resulted
from carrying it out.

Moreover, morality requires us not only to have good
intentions, but to act properly and, especially, properly
towards others. Love for one's neighbor is the basis
of christian morals; and modern ethical theories, while
not resting entirely upon religious principles, have for
the most part an altruistic character.

Because, at the present time, it is admitted that the
individualistic theories are replaced by doctrines which,
in explaining human relations, start, not with the prin-
ciple of individual independence, but from the fact of
the social dependence of men, no onc longer seeks to
resolve the question as to the relations of law and
morals by opposing dirccily the one to the other. No
one any longer thinks that law is absolutely independeni,
of morals. On the contrary, law is placed in a relation
of subordination. The end of law is now regarded as
the realization of morality.

This change of tack with regard to the correlation of
law and morals is observable already in Hegel. He
regarded law, morals and morality, as successive steps
in the dialectical devclopment of liberty. He con-
ceives law and morals as different aspects of morality.
The very idea of morality has with him a quite original
form. Morality (Siétlichkeit), according to him signi-
fies a social order, the family, civil society, the state.
The correlation of law and morals, he represented as an
antithesis. Law in itself is deprived of all fixed content
and is only the possibility of liberty. Morals, on the
contrary, determine not the possible, but what ought
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to be. So law and morals arc opposcd to each other
as Lhe possible and the obligatory, and their opposition
disappears in the highest unity, that of morality, which
is the reality of that which in law appears only as the
possible and in morals only as the obligatory.

The subordination of law to morality is still more
complete in the doctrines of the organic school. Thus,
Ahrens recognizes as the essential motive to human
activity the iendency towards the realization of the
human ideal, identical with the supreme good of human-
ily. This tendency is manifest in the desire to realize
the different special aims which belong to human nature.
As man is before all an independent, distincl creature, his
aims spring before all from thc needs of the personal
life. Such are the preservation of his life, his health, of
his honor. Butl man is a social being. For that reason
he has also social needs, language, religion, scienge and
art.

So we havc two groups of goods which make up the
ends of human activily. These two groups Ahrens cails
malerial goods. By their side are, moreover, [ormal
goods, which represent no special human interest, but
only a fixed corrclation belween different elements of
human life. Such are law and moralily. Morality con-
trols the motives and ends of human aclivity, and law
determines what are the conditions for the realization of
aims indicated by morality, conditions which decpend
upon the human wiil.

These opinions are likewise widely spread among
the modern representatives of the positive tendency.
The celebrated publicist, Jellinek, defines the correla-
tion of law and morals thus: Law is a minimum
ethics, that is to say the whole combined requirements
of morals, whose observance, at a given stage of social
development, is absolutely indispensable. By conse-
quence, law is only a part of morals, the part which
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fixes the indispensable conditions of the given social
order. All moral requrements beyond this indispen-
sable minimum, constitute morals 1n the strict sense as
distinguished from law. The observance of these re-
guirements is only desirable, not indispensable; they are
in some sort an ethical luxury. Woallaschek expresses
the same notion, modifying it a little and making it
morc precise. Law and morals according to him ought
to be connected together as form and content Morals
show the ideal to be assigned to human activity and law
seeks to effectively realize it. Every manifestation of
muorals must receive its envelope in the form of a juridical
rule, and every law have its moral content. But since
moral rules do not all impinge upon the mind with the
force of objcctive truth, since they may be discussed
and even denied, men ought be satisfied with the realiza-
tion under the form of law of a certain number of moral
truths, strictly indispensable that sociely may exist.
To subordinate in this manner law to morals as means
to an end, as form to contents, is to formulate a theory
quite as extreme as that which before entirely separated
them. We cannot see in law merely the realization of
moral rules, for, first, the whole content of law is not
determined by moral principles. There are juridical
norms which absolutely leave out the moral point of
view. Such are, for example, the rules of law which
control the forms of juridical acts, provide for arrests
and adjournments, the number of witnesses, etc. Second,
the thing which demonstrates the inaccuracy of the
theory we are combatting is the following fact: The
law comprises & number of rules which have as their
precise object the assuring to each one the liberty of
his moral convictions. Since moral convictions are not
identical among men, all law cannot be brought into
the realization of moral ideals, Law can only fix limits
within which the man, held to the realization of a cer-
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tain moral order, should confine himself, within which
he can move freely without gelting in conflict with other
moral conceptions perhaps absolulcly opposed to his
own and equally worthy of protection.

One cannot, then, draw out the relation of law and
morals in a single formula cqually applicable to all
social phases and types of dcvelopmeni. When in a
society all moral opinions are alike they fix the delimita-
tion of conflicting interests. When the matter in hand
is the delimitation of interests as to which there is
unanimity in assigning to them an unequal value, the
highest 1n the moral point of view must be given prefer-
ence. Interests less important which are opposed to
it are necessarily restrained in their realization. This
is why primitive society, in which were no differing
moral opinions, where everybody lived in conformity
to long established manners, fixed the delimitation of
interests in accordance with such manners and the
confusion of law with morals resulted. But when, with
social development, long established manners lost their
former stability and uniformity under the influence of
more complex and variable social conditions, when new
moral opinions began io penetrate the social conscious-
ness, the law which ought to be recognized by all, based
itself still upon ihe old moral principles; but the moral
opinions were no longer the moral code upon which the
former delimitation of interesits established by law
rested. Moral nolions progress faster and develop
quicker than law. The latter presents, so to speak, a
lower step in development, a step which morals have
already taken. This correlation, however, of law and
morals is not necessary. When the law is fixed not
only by ancient customs but also by the direction of a
competent man, by a government which can free itself
at least partially from the authority of custom, legisla-
tion can rest upon moral notions which rise much above
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the medium level of moral deveclopment of the given
society. Finally, when with the ever-increasing cowm-
plexity of social life several different general doctrines
come to light in society, the delimitation of interests can
only rest upon the fund of moral truth common 1o all
these doctrines, upon what is admitted by all Conse-
quently, there is formed a sphere of moral activity out-
side of the sphere of the law, which latter can embrace
only the moral truths held in common by the generality
of individuals, not the divergences which separate
extreme opinions. The limits of this sphere and the
degree, so to speak, of the separation of law and morals
are not constant and change in proportion to the number
of moral rules recognized by everybody. It cannot be
said thai these limits vary exactly according 1o the
advance of social development. This development cer-
tainly brings a more complex social life and more helero-
geneous and probably more profound moral divergences.
But in the most advanced phases of social development
there may arise a general attraction towards some given
religious or moral doctrine, and then the interpenetra-
tion of law by meorals becomes closer and more intimate.
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Section 8. ‘'Law” in the Legal and in the Scientific
Sense

MILL. System of Logic 1. p 345

BEUCKEN Geschichte und Kntik der Grundbegriffe der
Gegenwart, 1878 s, 116

MOUROMTZEV. Sketch of a General Theory of Private Law,
1887, p. 85.

Every general norm, juridiec or moral, ethical or tech-
nical, is a rule conditioned by a determinate end; in
other terms, it formulates that which is obligatory and
imperative. By this peculiarity norms are distinguished
from laws in the scientific sense. Law in the scientific
sense iz a general formula expressing an established
uniformity of phenomena. It expresses not that which
ought to be, but that which in reality is, not that which
ought to come, but that which exists. ‘The scientific
“law’ is only a generalized expression for reality.

It results that norms can be distinguished from the
laws of science by saying that the former can be broken
while the latfer cannoi. Norms show only how it is
necessary to act to attain some given end; but aclion
can easily be contrary to duty, and the observance of a
norm neglected. The scientific law, on the other hand,
does not depend upon men’s wills, for it does not express
what ought to be realized through a will, but what is
independent of the human will and exisis inevitably.
There is yet another difference between norms and laws
of science. Norms guide the activity of men and indi-
cate to them the means of attaining their ends, fix the
conditions of their actions, and thereby control the
phenomena which they provoke. The laws of nature
only display the uniformity of existing phenomena and
cannot be the cause of them, They do not explain for
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us why pilenomena are produced, but how tihey are
produced. It is not “laws” which cause phenomena,
but other phenomena, with which the first are in the
relation of cause and effect. Thus, the law of gravita-
tion does not explain why bodies gravitate toward each
other, but merely in what way they do so. If we
sometimes say that such or such a phenomenon is pro-
duced because there exists such or such a law, we mean
not a connection of cause, but a logical connection.
To sum up, it is agreed to call laws, the most general
formulas as to the uniformity of phenomens, formulas-
which cannot be replaced with others still more general.
This is why all partial generalizations appear as logical
consequences of laws which are more comprehensive
generalizations. Tor example, if we say that the move-
ment of a falling body is accelerated because gravitation
is inversely proportional to the square of the distance,
ihe first proposition which is particular is a logical con-
sequence of the second which is general, There is here
no causal connection.

So in opposition to norms which are imperative and
obligatory rules, and may be broken, and which serve as
causes for human action, law in the scientific sense is
only the expression of actual uniformity in phenomena,
admits of no violation, and, from that very fact, cannot
be the cause of phenomena.

This definition of such “law,” generally adopted in
moral science, is recognized alike by posttivists and by
metaphysicians. Thus, Lewes! cautions us against the
error of believing that natural laws direct phenomena,
while in reality they only give formulas of the manifes-
tation of those phenomena. In the same way, Eduard
Hartmann says that ‘‘laws are not beings, which dwell
in the air, but only abstractions for forces and sub-

1 Lewes, Problems of Life and Mind. 1. 105. Hartmann, Philosophie
des Unbewussten.
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stances’’; it is not because the given forces or substances
are such as they arc that they act in such or such a
manner; this constancy in a fixed action is what we call
a law of nature.

Juridical norms express not what is, but what ought
to be. They can be broken. At the same time they
are causes of phenomena, and precisely of all those
phenomena whose whole constitutes the juridical life
of society. Moreover, they cannot be reduced to the
notion of law in the scientific sense a mere uniformity of
action. But what is the relation between that ““law,”
in the scientific sense, and juridical norms? Legal
literature gives some widely different answers to this
question.

Some authors affirm that juridical norms supply in
the social life the action of laws in the scientific sense.
While in nature regular and uniform order is estab-
lished of itself as the result of the inevitable regularity
of phenomena, in society it is established artificially by
juridical norms which are enforced by human will.
It is supposed that in social life, which is composed of
conscious human actions, laws in the scientific sense
can find no application. This theory is the result of the
false opinion which regards laws as causes of phenomena,
an error which proceeds from the fact that the word
law is understood not only in its scientific meaning but
also in that of norm. Thus, we talk of laws of art and
of morals, of laws divine and constitutional. The primi-
tive meaning of the word was exactly this — Nomos-Lex.
By “law” was not meant the unfailing uniformity of
phenomena, but a rule established by man’s conscious
will. In Aristotle there is no notion of scientific law.
Roman writers first began to use the word ‘law’’ not
only to designate rules for human activity but also to
indicate the inevitably necessary order of natural phe-
nomena. Lucretius talks of Leges nature. If we hold
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to its primitive meaning, if we understand law as the
cause of phenomena and think phenomena are neces-
sarily produced because there are in the world laws
acting as special forces in producing phenomena, it will
certamnly be necessary to put back into a separate
sphere the phenomena induced by our wills, for their
cause is manifestly not law, but thc will. In fact,
however, laws in the scientific meaning as already recog-
nized, ought not to be considered as the cause of phe-
nomena. They are rather consequences than causes.
Giving to these ‘‘laws” their correct signification, there
is left no reason for refusing to extend their action over
the field of human activity. Our actions are brought
about by our conscious wills. That is incontestable.
This proposition explains why we act; it is because there
is in us a will which presses us to action; but it does not
explain how we act. The nature of man presents cer-
tain qualities which are common to everything and this
common character gives birth to a certain uniformity
in men’s actions. This uniformity, established and
formulated, consiitutes the (scientific) law ol our acliv-
ity. So law, considered as the expression for a fixed
uniformity in phenomena, is applicable likewise to
human activity. We cannot say that such laws have
no control over such activity, that they must be replaced
with something else. In truth modern science has suc-
ceeded in showing a certain regularily in social phe-~
nomena. Statistical research has shown the existence
of constant laws for various phenomena of social life.
So, too, we try to ascertain the laws of the coexistence
and development of social phenomena by the historical
and comparative study of human societies. If the laws
of social phenomena are thus established, we cannot
say that they are replaced for human society by juridical
norms,

Contrary to the theory just examined, other authors
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claim there is no cssential difference between ihe rules
of thal which ought to be, and scientific laws; that what
we call obligatory norms, moralilty laws, are but con-
jectures, hypothdses, which we make as to the laws which
inevitably control our activity. With our imperfect
means of investigalion we cannot attain perfect knowl-
edge, but approach it nearer and nearer by replacing
the hypotheses which we make at first, with others
more truthlike.

The idea just examined has the defect of mingling
essentially distinct conceptions. Just as the preceding
one is based upon the confusion between the (scientific)
laws of phenomena, and their causes, this neglects a
capital difference between norms and laws.

This difference, {rom which results the impossibility
of seeing 1n law simply some hypotheses conceived by
man’'s mind as to the laws designed to control his activ-
ity, appears chiefly under two connections. First, Law
is not an existing fact outside of man’s will and con-
sciousness, a facl which he is resiricled to ascertaining,
as he is with regard Lo the laws of science. A rule even
if conceived as absolute and eternal, is so conceived
only on condition of being considered as a norm whose
observance is a duty to all. A legal rule is not a “law”
which affirms the uniformity of a series of acts, of a
group of phenomena. Il is not in the repetilion, the
periodical and regular reproduction of these acts, that
legal rules find their realization. Those who drew the
celebrated declaration of the rights of man, in fully
recognizing liberty, equality, and fraternity, as the
immovable basis of enacted law, were compelled to
recognize the fact that they had been forgotten by men,
and for a very great while prevented from realization.
Whether men know them or not, the laws of science
none the less exist. When Newton found the laws of
gravily, the order of phenomena did not change at all.
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Before, as after him, the force of gravity was as the
squarc of the distance. On the contrary, if we com-
pare antique society which knew not thc idea of equality,
and modern society which has approptiated it, we sec
an essential difference between ihem, which appears,
for example, in considering the guestion of slavery.
Second, What distinguishes in a still more clear manner
scientific laws from legal rules, is their infallible, inviol-
able action. The legal rule on the other hand is broken
continually, even by those who know and acknowledge
it. Consequently we cannot say that law is an unevad-
able order., That an order is obligatory does not mean
that it is inevitable. We are under obligation Lo yield
to duty, but we can repudiate it. We are powerless,
however, against necessity. We must yield fo it.
Necessily may even release us from duty, émpossibilium
nulla obligatio.

So, whatever idea we form of law, we must conclude
that it does not present the leading characleristics of
scientific “laws."”

Comnsidering attentively juridical laws, it is not hard
to see that they have as a whole a very relative char-
acter and one with which that of scientific laws cannot
be compared. These last express the general uniformity
of a given group of phenomena which admits of no
exception. Its action does nol change with {ime or
place. Always, everywhere, and for every such case, it
has absolute effect. Moreover, it is agreed to call a law
of science not every general proposition, but only those
which in the given conditions represent the utmost
possible limit of generalization and cannot be reduced
to formulas still more general and simple. Juridical
norms have a very conventional general character.
They are general rules, but applying only to relations
which exist in a given society and for a given time,
usually comparatively short. Consequently in different
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places, and in the same place at different times, we dis-
cover variations in the action of law. In such casc the
juridical norm does not represent the extireme limit of
generalization. The juridical norm pul out under the
form of special custom or legislative enactments is only
the combination of several different norms designed to
regulate a given category of things. It can always be
reduced to a more general and simple principle. For
the same reason a juridical norm is not the expression
of what is general or unchangeable even in juridical
relations, bul represents a wvariable and concrete ele-
ment in the juridical order. Norms appear, change,
disappear, act in a certain way upon the combinations
of juridical relations, and cause thesc to take some
other particular form. So they correspond not to laws
in the scientific meaning, but to particular phcnomena
which are generalized by ihe [ormulas of scientific laws.
If juridical norms, as we have shown, cannot be identi-
fied with scientific laws, nor rccognized as capable of
filling their place in the moral spheres, what can they
be bui phenomena? Thal juridical laws and scientific
laws are absolutely heterogeneous notions, Gustave
Hugo, the founder of thc historic school of law, showed
clearly al the beginning of last century. Unfortunately,
his idea was not sufficiently perceived by his disciples,
and even now some jurists, misled by rescmblance of
names, still confuse juridical with scientific laws.
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Section 9. Relativiiy of Law

To explain the actual relation of law to laws of nature,
in the scientific sense, is an indispensahle condition for
determining the character of law in order to say whether
il is absolute or relative. I[ juridical laws represent
only a group of the phenomena. of social life, law like all
phenomena in general has naturally only a relalive
character. Being a phenomenon it is variable, depend-
ing upon conditions of time and place. The distinction
between the just and the unjust, like that between the
positive and negative quality of phenomena, between
warm and cold, between heavy and light, arises from our
personal feeling. ‘The same delimitation of interests,
appraised according 10 our personal impressions, may
be found just or unjust. If this is so, the circle of phe-
nomena which constitute the object of legal science is
determined, not by the opposition of the just and the
unjust, but by that between all the phenomena which
admit of a juridical qualification positive or ncgalive,
no matter which, and those to which the apposition of
just and unjust is not applicable because they do not
admit of that quality.

The question is put quile differently if legal rules are
to be regarded as the natural law of social phenomena,
or as something that for such phenomena holds the
place of it. In that case law is everything which con-
forms to such a natural law, prescribing their form of
action to all the rest, a necessary order, comstant and
not to be disturbed, of their phenomena. By conse-
quence law should not be relative but absolute, eternal
and universel, independent of time and place. The
distinction of just and of unjust from this point of view
would be an absolutely objective distinction, not founded
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upon a subjective relation, but upon the immovable
natural law expressing objective reality. As a result
the iask of ihe science would be deiermined aMogether
differently. The scientific explanaiion of law would
need to begin by defining this natural law of righi.
Without having defined il we could not advance in
the scientific study of law, for the simple reason that
without it we would not know whal 1s conformable to
law and what is not; and these are precisely the points
which are the very object ol our research.

In truth, almost all the old juridical literalure, which
occupied itself with these general questions, followed
this iendency. At the very beginning, for these authors
it was necessary to find at any price a principle of law
t0 serve as a measure, a criterion, to distinguish hetween
the just and the unjust. This principle once discovered,
would serve as a sort of philosopher’s sione to make
known to us the secrel of the determination of the
juridical order and be applicable everywhere and at all
stages of the historic development of society. Socia-
bility, fear, tendency to happiness, perfectibilily, liberty,
equality, harmonious devclopment, and a series of such
principles, have been successively proposed for this
purpose; but none of ithem could answer the practical
test. The actual life of peoples with ils complex char-
acter could not be confined within the framework which
this alchemy of law thought Lo trace out beforehand.
If there were no surer method for the scientific study
of law, it would be necessary to follow the opinion of
those who, despairing of finding a basis more solid for
the science intheir ephemeral constructions, restricted the
task of jurisprudence, and considered it simply as the art
of interpreting the various systems of national law, an
art which serves merely the immediate needs of practice.

But if we consider law as a whole made up of phe-
nomena, the scientific study of its materials finds another
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opening. If we regard it as a whole made up of phe-
nomena, then between lawful and unlawful therc is no
absolute opposition; there is only a relative difierence.
In the phenomenal world are no absolute differences.
For example, the difference between hot and cold is
purely relative. What is cold for Reaumur, is warm
for Pahrenheit. All depends upon'the measure chosen,
and there is no absolute measure. When the physicist
undertakes the investigation of the phenomena of heat
and cold, he sets himself no task of discovering an
absolute difference between them, but only of explain-
ing the peculiarities of these phenomena compared with
others, as for example, those of light or electricity.
When juridical problems are to be passed on, it should
be in the same way, if law is to be regarded simply as
the ensemble of juridical phenomena. From this point
of view, the distinction of just and unjust is relative
and therefore variable. What is recognized as just
among one people at a given epoch, is at another time
or among another people considered unjust. Still
further, if we place ourselves in a given phase of develop-
ment of a particular people, the distinction is relative
and cannot furnish an immutable criterion, since the
concrete conditions in which the given fact is found
must be taken into account. So the judge, placing
himself at the point of view of actual law, declares to be
just that which conforms to legislation and current
customs. A publicist who has not the task of applying
the law, who satisfies himself with fixing its value, may
find the law itself unjust, and that to be just which
opposes it. Amnother publicist standing at another
point of view may express a contrary opinion and a
third put forth a wholly new moral doctrine as to the
point in controversy.

If this relativity in the distinction between just
and unjust be granted, the task of law is not limited
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to the defining merely of the just. Just as the mechani-
cian exhibits ihe identity of swift movement and slow,
the physicist of the phenomena of heat and cold, so also
a jurist, considering law as an assemblage of phenomena,
must unite in his circle of phenomena both the just and
the unjust. The distinction of just and unjust will not
have for hitn capital value, but the distinction between
what is related to the group of juridical phenomena and
that which does not come within the juridical defini-
tion, no matter whether negative or positive, will do so.
To be sure, in drawing out mentally the distinctive
points of a given group of phenomena to zero, or to
infinity, we can image to ourselves law and not law as
an absolute opposition. Bui this distribution of the
phenomena will have value only as an hypothesis of our
own imagining. It will have no value as reality. Where
we establish a complete absence of law, the distinction
of just and unjust would not be applicable and would
have no meaning. The historic life of a people will cer-
tainly ncver present an example of such a statc of
things. In point of fact we have to do with an order of
phenomena which has reached neither zero nor infinity.
In a word, for the science of law there is no need to
mark an absolute distinction between just and unjust.
It knows no such distinction. Tt tales under examina-
tion equally the just and the unjust, placing as the
basis for the delimitation of the object of its researches
not that distinction, but the one between what is and
what is not law. To be sure, we can still find a good
many people who think that to admit the relativity of
law is to commit an wunpardonable heresy. But in
examining closely the deveclopment of the science of law
commencing with the end of the XVIII century we may
observe that this principle of relativity has been more
and more recognized. The school of natural law which
appears in the XVII century and marks the beginning
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of philosophic legal sludy, held a rigorously absolute
theory. But this theory supposed the original qualities
of human naiure to be known. It broke in pieces upon
the necessity of finding an objective criterion for dis-
tinguishing in man what is natural from what is not.
The historic school which, at the beginning of the XIX
century replaced that of natural law, undertook to
show the relativity of law, and its naiional character,
penetrated with the genius of the people who shaped it.

If each people has its special law, no one may talk of
its absolute principles. But to determine the spirit
of a people, and its qualities, together with their delimi-
nation in relation to those of an individual, has seemed
as impossible as the distinction in a man of what is
natural from that which is not so. It is necessary either
to adopt Puchta’s mystic doctrine which personifies the
mind of a people, or, placing oneself on more real ground,
recognize that a people’s mind is simply the manifesta-
tion, simultaneous and collective, of thal of the indi-
viduals who compose the people. If this is true the
popular mind can have no determinate character;
consequently,law is not a product of the popular mind,
producing itself and developing of its own accord, but
on the contrary a result of the siruggle of different
interests which represeni members of the pcople, a
result which changes with the progress of the struggle.
Ihering accepts this idea in his latest theory and pro-
claims the complete relativity of legal principles. There
is only one point as to which, indeed, IThering has not
ventured to declare the relativity of law. Recognizing
completely that the matter of legal principles cannot be
rigorously determined, that it is relative and variable,
he believes, nevertheless, that the source of these prin-
ciples is always and necessarily the same, the state’s
authority. Consequently, from this point of view, he
does not recognize the relativity of law. But there is
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left only one step 1o take, for under this condition it is
admitied without reserve. .

It is very imporiant 1o show that the distinction of
just and unjust is purely relative. First, It is only on
this condition thal one can establish a single idea of
law, which can embrace all juridical phenomena. In
the different opinions which are produced as to law,
there is Lo be observed a certain duality. Omn one side
different aclions are examined with reference to their
conformity to exislting law or to their disagreement
with it. On the other side the existing law in [orce is
itself examined from the point of view of more general
principles. When the jusi and the unjust are rigorously
distinguished, no explanation of this can be found except
in recoghizing a double law, a positive and a natural
one. But the doctrine of the relativily of law gives
another explanation of the phenomenon just mentioned.
It reconciles the variety of judgments as {0 the just and
the unjust with the unity of law. It explaing the diversity
of judgments which we pass upon the different mani-
festations of law by that of the criteria applied {0 the
definition of {he just.

Second, The consiruction of Lhe science itsclf gainsin
unity. According to the general opiniocn ihe science of
law ought to study only law. But every jurist needs
to occupy himself with what is not law, and there is a
distincl juridical science, the criminal law, which occu-
pies itself with the special study of violations of law.
It is true that criminalists generally affirm that the true
subject of theit science is the sanction. Nevertheless,
the determination of crime 1tsell has a genuinely juridical
character; punishment, on the contrary, is more political
in its naturre, and geneally considerations of policy slip
in. The center of gravity of the penal law is the defini-
tion of the constituent elements of the crime, and not
the explanation of what is peculiar in the different
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systems of penal repression adopled by the legislator.
In recognizing the relativity of the distinction betwoen
just and unjust and in connecting both of them with the
object of legal science there is removed at the same time
the necessity of any artificial reasoning to explain the
juridical character of criminal law.

Third, If one admuts that law is relative, it is impos-
sible to restrict the science of il to any parlicular form
of the delimitation of interests If law in its entirety is
relative, there is no reason to exclude from the circle
of phenomena, which the science of it studies, any
norms for the delimitation of interests, whatever their
form of construction, whether they are morms estab-
lished by representalives of social authority, or by
custom, or by reason of subjective ideas which indi-
viduals have of their rights. Certainly the subjective
notion of law is relative, and in this relativity there is a
reason for not admitting the existence of any ‘“‘natural”
law by the side of the positive law which is the irue
object of the science. But if law in its entirety is rela-
tive, nothing prevents placing among ihe noiions of it
even the norms for the delimitalion of interests elabo-
rated by the individual conscience. This gives 10 legal
science a greater breadth, a greater unity, even a more
solid base; for the ideas of law which are manifested in
customs and in legislation, are elaborated firsi of all by
the individual conscience. The juridical theory, which
neglects this source, cannot explain the origin or ihe
development of law.

In defining law as the delimitation of inlerests, I
admit the complex relativity of it. This definition
embraces all the delimitations of interests, whatever they
may be, whether from the subjective point of view just
or unjust, and in whatsoever manner these delimitations
may be established, by customs, legislation, judicial
procedure, or by the subjective notion of law.



CHAPTER II
THE LEADING DIFFERENT CONCEPTIONS OF LAW
Section 10. The Definition of Law by What it Ewmbraces

To define legal norms as ‘“norms for the delimitation
of interesis’ is to give a definition of law which is not
recognized by all the world. None, however, which has
obtained universal assent can be found in legal litera-
ture. Those actually in use are very diverse, and sev-
eral among them find pariisans among the most distin-
quished jurists. Ii is necessary then to make a choice,
and to do this with full knowledge, it is indispensable
to study them all, in order to show their respective bases
and values. IiL would be aside from the purpose to
make herc a detailed analysis of all the definitions of
law which have been produced up 1o our time. It is
the task of the history of legal philosophy to set out all
the definitions of law in tiheir historic order. For us it
will suffice to examine the most Lypical definitions, the
ones most widely received and which lie al the base of
the modern tendencies in legal science.

If we compare our definition with others, we shall
observe first of all that it docs not contain certain fea-
tures which play a leading part in others. Our defini-
tion does mnot in any way determine the subsiance
(materiam) itself of legal norms, the manner in which
they delimil conflicting inlerests, or the principles which
form the basis of the delimitation. The questions as to
how legal rules are formed, by whom they are estab-
lished, are equally left open. Finally,in our definition
nothing is said of the coercive character of law which is
often considered as its fundamental, distinctive attri-
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bute. Meanwhile, the very terms of our definition may
raise doubts and controversies. Some authors, partisans
of the formal tendency, would say that law delimits not
merely interests, but also wills. Partisans of the utili-
tarian tendency, on the contrary, would assert that
instead of delimiting interests, law protects them. Itis
consequently necessary 1o explain why we have chosen
this intermediary formula which passes by in silence the
matter and the sources of legal rules as well as the
means of enforcing them.

To define law according to the matter, the content,
of its rules, it would be necessary that such matter be
identical and common in all laws go that they could
appear as the result of the same general principle. In
reality, however, the legal conceptions of different
countries and of different epochs of bistory, and even
those of a given people at a given historical period, do
not present such a single system of logical consequences
derived from some sole general principle. The law of
each people is the result of a continuous evolulion
throughout its history. Ewvery historic epach, however,
brings its own moral notions, its own conditions of life,
which determine the matter of its laws. So the law
of a people is built up in a series of historical layers.
It 18 necessary, also, to take into consideration the bor-
rowings from foreign legislation. In this manner there
enters into the composition of the law's substance
some ancient principles, and some new ones resulting
from more recent evoluilion, principles peculiar to the
genius of the country, slong with borrowed ones.

The material of every system of law is therefore
very complex. When one seeks to define law by its
matter there inevitably result formulas which determine
not what the law actually is, but what in the author's
view it ought to be. Instead of a scientific, objective,
definition of law, we have only a subjective judgment.
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Tt is impossible {o bring into one gencral commmon
formule the hecterogencous mailerials of all laws exist-
ing and which have existed; and for ihis reason, to
define law according to its maller one must commence
by choosing between different legal principles. This
choice can be based upon no objective fact. It depends
on the subjeclive judgmenti of the author. The result
is a great variety of formulas. The perfecting of human
society (Leibnitz); the harmonious development of the
person (Ahrens); the maintenance and developmeni of
the moral order (Trendclenburg); the realization of
well-being (Kapoustine); the combining of liberty and
equality (Soloviov); these and a whole series of others
are presented by their authors as the distinctive matter
of legal rules. In point of fact we find a good many
laws which do nol have for their end the harmonious
development of the person (laws organizing social
classes) or the combining of liberty and equality (laws
establishing slavery), etc.

Such definitions do nol show the characters common
to all law, but merely determine the ideal for the devel-
opment of law in the future, an ideal entirely subjective.
Meanwhile, among the different proposed definitions
there has been one which has enjoyed great {avor among
the learned. It is found among partisans of the most
different tendencies. It is the definition of legal rules
as “norms of liberty.'"!

1 Hobbes. ““Neque enim jus aliud significatur quam libertas quam quis-
que habet facultatibus naturelibus secundum reclam rationem utendi"”

Kant *“‘Das Recht ist der Inbegnff der Bedingungen unter denen die
Willkir des etnen mat der Willkur des andern nach einem allgemeinen
Gesetze der FPreiheit zusammen vereimgt werden kann "

Krause “Das Recht 1st ein Lebensgesetz fir die Freihsit vernunftiger
Wesen "’

Fridlander '*Das Rccht ist die Gestaltung der Lebensverhlatnisse zum
zwecke der Fratheit '’

Bauman ‘‘Das Recht 1st der Inbegniff derjenigen Forderungen vom Mensch
zum Mensch welche fur einen auf Freiheit Aller gegriindetan Verkehr unerlo-
slach sind **

Pachman “Law is the measure of freedom in the community

Binding. “Das Recht 1st eme Ordnung menschlicher Fretheit ”
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It is the ambiguity of the formula which explains iis
success. If one recognizes in the definition of law as
“norms of liberty” a definilion founded upon the matter
they conlain, he must mean by il that the principle of
liberty is the basis of all legal rules; this principle must
furnish the essential substance of them all. They would
consist, then, mercly in the application of {the principle
of liberty to the regulation of human relations.

Such, indeed, was Kant's opinion. For him, law
is merely a combination of special logical consequences
resulting from the fundamental rule, “‘Act in such a way
that your liberty shall accord with that of all and of
each one.” DBut it is impossible to bring under such a
formula the mass of legal rules as we see they are. The
oriental states by their legislation establish castes. The
states of antiquity recognized slavery. Those of the
middle ages with their feudal aristocracy show how diffi-
cult it is to see in legal rules merely logical applications
of the principle of liberty. Kant himself in propound-
ing the principle had in view not the actual law of which
historic reality shows us the spectacle, but only that of
teason, Vernunfirecht.

‘When this definition is applied to positive law in itg
historic development a different meaning is given 10 it.
Legal rules are then considered as logical consequences
of the principle of liberty because they are all in one
fashlon or another delimitations of human liberty, estab-
11sh1ng its boundaries, measure, and restrictions, and in
this sense forming “norms of liberty.”

Undoubtedly, in delimiting interests the law limits
their realization, and consequently from this point of
view is a restraint upon human freedom. But even so,
the substance of legal rules is not determined by the
formula we are examining, This definition affirms
merely that legal rules restrain, regulate liberty; but
the formula does not explain in what way this regula-



THE CONCEIPTION OF LAW 83

tion is accomplished. It results that this formula like
the one proposcd in this book, leaves at one side the
subject matter of laws.

It must not, however, be supposed that the two
definitions are identical. If every delimitation of inter-
csts is considered as a norm of liberty, this definition will
appear altogether too broad. Every rule establishes
necessarily a limitation of liberty whether il be a rule
of law or of morals. So the definition of law as norms
of liberty will not answer by itself. It leaves no room
to distinguish between delimitations of liberty by rules
of law and by rules of morals.

Moreover, the Kantian definition of law as “norms
of liberty”’ has the further defect of supposing a rigor-
ous contradiction, a complete separation between the
interests of the persons under consideration, and con-
sequently, suffers from attributing to law merely the
function of separating and dividing, and not that of
unilying and grouping the persons subject to it. In
truth, liberty as an object of conscious volition may be
merely a property ol an individual; bul it presents
itself, also, as a purcly negative ideca in so far as it puts
the individual in opposilion to tihe rest of ithe world.
On the other hand Lhe notion of an inlerest, of a need,
is a posilive one, and the neecds, the interests of an indi-
vidual, are precisely the bonds connccting him with the
world, and especially to the other persons around him.
Our interests are by no means exclusively personal, still
less individual. Most of them are common either {o
all humanity, or at least to a more or less extensive
special group of men. In realizing these interests we
may encounter those of other men; this possible contact
makes their delimilation necessary. In delimiting, how-
ever, these common interests, the law does not delimit
the liberty of each individual. It combines the liberty
of all by the unity of law with a view to facilitating the



84 THEORY OF LAW

common realization. The rules of international law,
for example, which delimit the common interests [or all
humanity and for each nation, cannot be defined as
“norms of liberty.” The basis of this delimitation is
not the opposition of one individual and his interests
to another, but that of a private person 10 a common-
wealth and of one nation to the community of nations.
But these two groups of interests belong to every man
when regarded at the same time in his quality as a man
and also as a member of somc parlicular mnation.
This is why in delimiting these interests we do not
delimit the liberty of one in relation to that of another,
but merely locate the two interests which are equally
a part of the liberty of each individual. To take another
example, the stale is concerned that the excessive ex-
ploitation of labor shall not bring on in the future
destructive consequences by reason of the physical and
moral degeneration of the workers which might result,
and the state, therefore, limits the length of the working
day, protects pregnant women, and little children, ete.
Such regulations do not limit the liberty of the work-
man in relation to that of the employer. They affect
equally that of both. They may be more vexatious
for the workman than for the manufacturer; but they
assure for the future the health and morals of the
workers. There is no opposition of one private interest
to another, but the opposition is between the present
and the future, the temporary and the eternal. Each
of us lives in the future as well as in the present. To
feel entirely safe in the present, one must be sure of the
future. So in this example we must recognize not a
limitation of one person’s liberty in respect to another
person, but care of an interest which makes a part of
the freedom of each.

The definition of law as “norms of liberty’’ is a mani-
festation of the individualistic tendency in legal science.
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So long as one sces in socicly only a combination of inde-
pendent individuals bound together by a social com-
pect, it was entirely correct. But with the change of
ideas as to society and as Lo the rclations of individuals
to it, the definition has become quite inapplicable.
Today the individual is mnot considered as the chief
factor, determining the whole social order. On the con-
trary he is himself considered as a product of society,
and we are rather inclined to make him depend upon
society. Legislalion is not confined merely to the task
of delimiting individual interests, but is occupied more
and more with realizing common interesis which cannot
be considered as the exclusive property of any one.
Consequently, law cannot be defined as “norms of
liberty.”
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Section 11. Definition of Law by its Source

MOUROMTZEV. Definitionand Fundamental Division of Law,
1879.
THON. Der Rechtsbegriff. (Zeitschnift fiir Privat und Oeffent-
liches Recht. B. VII, 1888. s, 245.)
SCHAEFFLE. Bau und Leben des socialen Korpers. B. 1.,
1881. s.%23.
SCHEIN, Unsere Rechtsphilosophie und Jurisprudenz. 1889,

The definitions of juridical norms according to their
source are more objeclive than those which are based
upon the matter of law. They do not contain a judg-
ment upon law as it ought to be. They propose to
determine the distinctive character of aclually existing
legal norms. This certainly explains their favor with
the jurists who are partisans of a tendency which is a
reaction against the idealist conceplions which preceded
it. Widely spread in later times in Germany, il has
penetrated into Russia. The definitions of this kind
present, one may say, two varieties. Those of onc kind
define legal norms as those established by the stale’s
organs of authority; the other recognizes in a more
general way that society as a whole is the source of law.

In the first case juridical norms are regarded as orders
emanating from the organs of state power. From this
point of view, law presents itself as the ensemble of state
legislation. All which is not founded upon some state
enactment is not law. Therefore, there is no law where
there is no state. Law finds birth only in a state, is an
exclusively state product. Customary law is not true
law. There can be no law acting outside of a state's
boundaries. In other words, international law is not
conccivable. From another point of view, since legis-
lation (lex) is here recognized as the sole source of law,
no juridical principles from any other source can oppose
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the will of the legislator, whether it be customs, science,
or the individual conscience. 8o law and legislation are
identified.

The popularity which this theory enjoys is explained
chiefly by the necessities ol judicial practice. In daily
life legal contests centre in fact, most of the time, upon
the question whether or not such a precise question is
provided for by legislation. Customary law in most
modern states does nol play anything like such a réle,
having been almost effaced by written legislation. Very
few persons are compelled to occupy ihemselves with
mere theorctic questions of law, with its evaluation,
with legislation. The great majorily are accustomed
by life itself to confuse the notion of law with that of
legislation. Accustomed to see in the latter the meas-
urc for the delimitation of interests, we forgei that to
the interesl of legality, to the interest favoring invari-
able action according to legislaiion, olher inierests may
be opposcd which sometimes compel authority itsell to
give up the absolule enforcecmenti of ils legal powers
which happens, for cxample, when an amnesty is
granied.

But aside [rom this practical foundation, ihe posilive
notion of law finds siill another one in theoretical ten-
dencies altogether differcnt. The partisans of ihe old
school, who admil ihe exislence of an absolute idea of
justice, see in the identification of law and legislation
a means of reconciling their doctrine with fact. The
diversity and variability, in a word, the relativity of
law, is a too cvident fact. By consequence, to save the
dogma of an absolute justice, a rigid dividing line is
traced between law and justice, and the first is con-
sidered as an accidental and variable form of the second.
In demonstrating the relativity of law it is thought, at
the same time, the absolute character of justicc can be
better defended. Such was Stahl's method. Even in
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the modern literature we meet still with partisans of
this theory. It will suffice to cite Lasson (System der
Rechtsphilosophie von Adolf Lasson, 1882). The law,
said he, is an exterior order having an historic form more
or less accidental. Therefore all law is positive law. It
can only exist in astate. It isaproduct of the authority
of thatstate. Justiceis an absolute principle. It has its
source in equality. It is the ideal which the law ought
to pursue (ideale Anjorderung), but which nevertheless
can never be complelely realized. This manner of
looking at the question is no doubt compatible with
the theory of the existence of an absolute principle of
justice, for in this case its most objective, palpable and
just form, the positive law, is considered as something
absolutely distinct from this justice. Consequently, to
discover justice properly so called, it would be necessary
to have recourse to the more subjective, and less deter-
minate ideas, which our consciousness gives. The phe-
nomena which we are examining, being inexact and not
seizable by the senses, it is naturally difficult for us
to reach a precise result,

But partisans of the realistic tendency who make no
pretentions to demonstrate an absolute principle of
justice admit equally the identity of law and legislation.
The realists think in that way to be able to apply to
legal study the positive method which was created for
the mnatural sciences. In comparing the science of law
with the natural sciences we take account first of the
objective and, so to say, palpable character of the very
subject of the natural sciences. In applying to juris-
prudence this positive method which has brought such
progress to the physical sciences, the realists think to
reach resulls as precise and palpable. The palpable
form of law being legislation, the identification of them
is considered a requirement of the positive method.

Behold the reasons because of which we admit very
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often the identity of law and legislation, understanding
it as an order coming from the supreme organ of the
state’s authority. This opinion has received its most
vigorous exprcssion {rom the pen of Schein. Law,
according to him, is a norm established by the state and
not by individuals. At the same time,it is not an order
compelling the state to act conformably to certain prin-
ciples. The norm indicates only how the state itself
acts ordinarily. The law is for the state as for the
individual the ensemble of principles which it follows in
its actions, which it imposes upon itself, or observes
voluntarily. Schein means by the state not the whole
gociety but only the government, the organs of
authority. Private law itself he considers a
collection of rules promulgated by the state.
All the rules of civil law exist only to serve as norms
for the acts of judicial power. By the enacted laws
the state only announces that it inieads to follow in
the future certain principles.

This definition brings up at bottom in the negation of
law. The actions of the state are at bottom the actions
of men who are considered as organs of the state's
authority. Man to no purpose undertakes the function
of an organ of authority; his psychic nature is not
thereby changed. He still guides himself by ethical
and technical rules. Consequently, if we accept
Schein’s definition and develop its logical consequences,
we must then go so far as to say that every
technical rule, every rule of architecture, for
example, acquires the character of a rule of law
when the organs of state authority are led to apply
it in their acts. Meanwhile, the rules which govern
the line of conduct of the state cannot all be
considered as juridical norms. Thus, among the acts
of governmental activity we place apart always its
political acts of government. It is the same when the



90 THEORY OF LAW

government, charged with the administration of the
country, applies hygienic rules or other technical norms.
It cannot act here by “law.”

Generally, writers do not go as far as Schein. Norms
are considered as juridical only when imposed by state
authority for observance and declared obligatory by the
government.!

In this case it is the imperative character of these
dispositions which constitutes the distinctive trait of
law. If it becomes thus possible to distinguish between
juridical, technical, and moral norms, it is always true
to say that, on the other hand, this conception restricts
beyond measure the domain of law. According to this
system, in fact, only promulgations of the legislator con-
stitute law. Customary rules are excluded. But the
study of juridical phenomena shows us every day that
positive legislation is not the sole source of law.

The jurist who identifies law and legislation ought
not to neglect the examination of the question as to the
formation of legal enactments. Hc ought to examine
the conditions of their first formation, and those of the
latest ones. These researches will inevitably lead to
the conclusion that law in its entirety cannot be re-
ferred to legislation. History shows us that the first
enactments were only customs thus registered after
having been established and preserved by the judicial
proceedings of that time. All primitive legislation bears
the character of a supplement to existing customary
law. The making of special additions to and changes
in it, of course necessarily presupposes its existence.
So we see that legislation is separated from custom only
by the wholly exterior process of enactment through
state authority. The conditions of legislation at the
beginning, therefore, do not allow of the general identi-

1 Jellinek. Die Rechtliche Natur der Staatenvertrige. 1880. a. 31.
Thon. Cited above
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fication of law with its mere special form of enacted
legislation, and compel the recognition of juridically
sanctioned customs as law. We reach the samc con-
clusion if we turn to the formation of modern legislation.
Here the opinions as to just and unjust, which have
had birth in society, are enacted into law as a result of
an external formal act; for example, the taking of a
vote in Parliament. But the matter of the law existed
already beforeits publication, having been furnighed either
by public opinion or by ordinary judicial procedure.

If law and legislation (us et lex) were identical con-
ceptions, the existence of juridical theories would be hard
to conceive. Every theory which did not result in
enacted law could not be qualified as juridical, and mean-
while it is known there are upon each question, no
matter how insignificant, numerous theories which are
not admitted in official law and have not found expres-
sion in positive legislation. If we recognize a juridical
character in these theories formulated outside of all
state authority by some savant, we shall find ourselves
in the presence of juridical norms not coming from the
state. If norms become juridical only in taking the
official form (lex) the thcory of their derivation from
enactment or recognition would be the only one pos-
sible. The doctrines having the same content, which
develop the same matter from juridical norms, as well
as from enacted laws, could not exist. But it will
suffice to open any treatise on civil or criminal law to be
convinced of the existence of such doctrines as to the
matterof law., Theymay serve the material of legislation,
but they have a juridical character even before their
transformation into it. It is true there arewriters who do
not admit the existence of a theoretic law. They say
that the idea of a theoretic law, of a law which does not
act, is as absurd as that of a wind which does not blow.t

1 Bergbohm. Jurisprudenz und Rechtsphilosophie, s. 437.
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Meanwhile, it must be admitied thal man conceives
the existence of enacted laws which do not act, where,
for instance, they are abrogated. Juridical norms,
replaced by others, do not become thereby rules of art
or moral principles. They remain juridical norms
despite all, quite as if still acting. The laws of the XII
tables are in our time regarded by everybody as form-
ing parl of the law of the world as much as at the time
they were in force. In the same way men always con-
ceive of a law which is no longer acting; but as it exists
in consciousness, it has a necessary effect upon relations,
usages, judicial procedure, and legislation.

Other writers while completely recognizing the source
of law as its distinctive trait and the true ground for its
definition, yet do not identify it with state legislation.
They define juridical norms as social norms, opposing
them to moral ones which they style individual norms.?

This is not so defective a definition as the one just
previously examined. We might even say, in general,.
that it sensibly nears the truth, but is extremely vague.
What is individual in human life is so closely connected
with what is social that it is impossible to draw a sepa-
rating line between them. Norms established by an
individual cannot be distinguished [rom those estab-
lished by society. In truth norms, as in general every-
thing in life and human consciousness, are the joint
product of individual and social factors. Man is born
into society, inherits from his parents a collection of
customs and social habits. He is educated in society,

1 Brocher de la Flehére, Les révolutions du droit, I p 29 [Le droit n’ost
pas autre chosc qu'une éspdce de conscience sociale Schifle Bau und
Leben, 2 Ausg. II s 80. Das Recht eme durch den Trieb der Selbsterhaltung
geschaffene und den entwickelungsgeschichtlichen Bedingungen der Gesammt
erhaltung angemessene gesellchaftliche Ordnung der Anpassungen und Organi-
sationen, der Vererbungen Strertfiihrungen, Streitentscheidungen und Streater-
folge darstellt, Kashnitsa Esaence of Law P. 152 Law is the con-
formity ot social relations to the essence, the life, the destiny, of society as a
whole, or conformity of the individual life to the social life
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acts in society, belongs to it by every side of his exist-
ence. How can he believe that there is any precise
limit between the social and the individual spheres so
that certain ethical norms are created by the individual
activity and others, which we call legal, by the social
activity?

We must ihen disavow all these definitions of law by
its source because of their common defect. They pre-
suppose as determined one of the most difficult of ques-
tions, the one most discussed in the science of law, that
of its origin. Does law spring up as a result of indi-
vidual activity? Is it created by the conditions of
social life? Does its existence depend, or does it not,
upon that ol ihe state? All these questions are still
widely discussed. TUntil these questions as to the origin
of law are setlled, it will remain impossible to define
law by means of its source.
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Section 12. Definition of Law as Coercive Norms

IHERING. Zweckim Recht B.1. 2dEdition, 1884. s. 820.

MERKEL. Recht und Macht. (Schmoller's Jahrbuch fuir
Gesetzgebung B. V.)

BIERLING. Zur Kntik der Juristichen Grundbegrifi. B. T,
1877.

Already in the middle ages it was quite generally
admitted that constraint was the essential, distinctive
characteristic of law. This opinion was everywhere
adopted from the beginning of the lasi century. Law
as a system of rules enforced by constraint was then
opposed to morals which admit of no constraint, which
require a voluntary submission. Thomasius, Kant, and
above all Fichte, pushed this distinction even to the
complete opposition of law and morals which they con-
sidered respectively as rules for the ouler and inner
inner life of man. The basis of this contrast was cer-
tainly the dualistic conception of the universe. If
conformably to Descartes’ doctrine mind and matter
are recognized as two independent substances the
external and the internal life are 1wo absolutely separale
and distinct spheres. There is between them no mutual
bond, no reciprocal influence. Each of them exists by
itself, each has its peculiar laws and in each, equally,
its own peculiar forces act. The exterior and interior
life would be opposite poles. Consequently the exterior
order, law, could not be upheld by internal agents. It
rests exclusively upon external force, upon coastraint.
Between constraint and the forces of interior life, there
is nothing in common. There is nothing which by
transition unites them. Therefore constraint can have
no internal psychic foundation. It constitutes the inde-
pendent external base of law’s action.!

1 Doppel p this scholastic ar t: “Quidam volunt Jus dictum
esae per metathesin, ut sit jus quast vis conversia literis '
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Such is the necessary consequence of the rigorous and
absolule separation of the internal and external spheres
of human activity. This separation, as we know, is com-
pletely rejected by modern science. We know that our
moral lifc depends upon our physical vigor, that even
physiological phenomena change constantly into psychic
ones and the latter into physiological ones again. Their
rigorous delimitation is often impossible. In a word,
the moral and physical sides of our existence are not
two sedulously separated parls; on ithe contrary, they
interpenetrate, so to say, each other and touch at every
moment. From this point of view it would seem that
ihe theory which claims that law being only an external
order ought to be based solely upon constraini should
fall of itself. If the moral and the physical life depend
upon oneanother, external constraint necessarily provokes
internal movements and the theory that law is an
external order ought to be allowed no walue. This
theory, as has been first stated, has at thc present time
no meaning, for we no longer, as in the past, oppose
external and internal phenomena. In fact, the organic
school, which starts, as has been said, with assuming the
mutual dependence of all phenomena of the universe
and of all the manifestations of human life, no longer
considers law as a system of external conditions and
constraint as its essential attribute. It would seem
that the realists who extend the application of the
principle of causality to all phenomena without excep-
tion ought to be the first 1o rally to the suppori of this
conclusion. They ought to reject that limitation of
law and of morals which makes of the first an external
rule resting upon constraint, and of the second a moral
law supported by internal moral agencies. But the
phenomenon, which always occurs in such cases, appears
here. Realism which appeared as a natural reaction
against the idealism previously all-powerful in the
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science of law has fallen into the contrary excess, Just
as formerly the gross materialism, which referred
cverything to external experience, was opposcd to
the theory of innate ideas, so modern realism declines
to admit into the domain of law any rule which has
not the sanction of external constraint for its enforce-
ment.

This theory, widely received among the learned who
occupy themselves with positive law, has found much
support and a general theoretic base in the celebrated
work of IThering, Zweck im Recht.!

This doctrine contains a very grave error, as I shall
endeavor to prove. Constraint is neither a funda-
mental, nor even a general, attribute of juridical phe-
nomena. First of all, itis not a fundamental attribute.
One calls fundamental, an attribute which is presupposed
by all the others from which they all flow in such sort
that without it the phenomenon could not be conceived
to exist. All the olther characteristics depend upon ihe
fundamental one. By it alone can we conceive a phe-
nomenon, since it carries in itself, so to speak, all the
rest.

But constraint is not connected with law in this
manner. We can conceive of law without this attribute.
If society were composed only of perfect men, constraint
would be superfluous and unknown. Each one without
stimulation by it would respect the right of another
and fulfill his own duties. Law would exist none the
less, for in order to fulfill my duties and render to each
what is his, I must know wherein my duties consist and
what is owed to each one. Even in the real society of
men with all their weaknesses it is recognized that

1Zweck im Recht. 1. 318. *“Dic gangbare definition lautet: Recht ist
der Inbegriff der in cinem Staat geltenden Zwangsnormen und sie in meinen
Augen vollkommen das Richtige getroffen, Die balden momente welche sle

in sich schliesst sind die der Norm und die der Verwirklichung durch den
Zwang.



THE CONCEPTION OF LAW 97

society is the morc normal the more rarely consiraint is
used.!

Inadmissible is the law which is supported completely
and exclusively by constraint alone; inadmissiblc a state
of things where no one fulfills voluntarily his juridical
duty, where it is necessary to constrain everybody to
obedience of the law. It is inadmissible because what
power is there to be charged in such case with exercising
the right of constraint??

All these facts are so clear and evident that those who
think constraint the essential attribute of law dare not
affirm that it suffices for its enforcement.® Commonly
they put ithe question a little differently. They are
satisfied to affirm that if the force of law, its power,
is not based on conslraint alone, constraint is never-
theless an indispensable supposition, preceding all ihe
other foundations on which the predominance of
law might be left to rest; and that if law had not con-
straint behind it, all the otherbases of its power, religious
sentiments, utility, etc., would lose their efiect.t To
sum up, they say law supposes reciprocity. I am
obliged to respect the righis of another if he respects
mine. If one attacks me unjustly, I am not bound to
respect his rights while doing so, vim i repellere licel.
This is why, to {ulfill completely our juridical dutics, it is
necessary to be sure that they are observed by every-
body. For the same reason juridical norms are just

1 Ziller. Allgemeine philosophische Ethik, 1880. s. 221 Man ist auch
wenigstens allgemelin liberzeugt, dass Rechislebenn um so gesiinder sei, jo
weniger zwang angewendet zu werden brauche.

2 Ahrens Encyclopddie, 1857 & 48. Trendelenburg, Naturrecht, s.
19. 89. Jellinek. Recht, Unrechi, Strafe, 8. 50. Bierling, Zur Xritik der
juristischen grundbegriffe, 1. 1877 s. 61, Thilo. Die theologisirende Rechts
und Staatslehre. 1861, s. 330.

3 Thering. Zweck im Recht, I. s, 558. Schiiffle. Bau und Leben des
gocialen Korpers, I. 1881. . 683.

4 See especially Fichte. *‘Grundlage des Naturrechts.” 1708, I. s. 163-
176 Among contemporary writers, Lasson, *System der Rechtsphilosophie.’*
1882, s. 205~207.
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or uscful only if they are generally obscrved. If Iaws
were observed only by reasonable men and it was
granted to others to break their requirements, the most
righteous law would become absurd. That law, for
example, is very just which directs the killing of an
animal altacked, or suspecled of being so, with a con-
tagious malady. But it is just only if everybody
observes it. If some cvil-minded persons neglect it all
the losses sustained by the upright will be useless, since
the sick animals kept by their selfish owners will suffice
to spread the malady.

At first sight these arguments appear irrefutable.
But on examining them it is not difficult to show that
they go too far and either prove nothing or too much.
In fact, if law can really be observed at all, only on
condition of being absolutely and rigorously so by all
the world, then it never will be observed. When the
law in force has a coercive sanction it may still be
broken. There is not in the world any power which
can constrain every one to obey it. Moreover, men in
general do not guide their conduct by certainty since
it is hardly ever to be had; but they act upon probabil-
ity, which answers practically to show us the line of
conduct to follow. So far as concerns law, men are
satisfied with a probability of its observance in tho
great mass of cases. Whether law has a coercive sanc-)
tion or not, there never is assurance that il will be!
observed by everybody under all circumstances. Under
no conditions is it certain that all animals attacked by
contagious maladies will be destroyed as quickly as
possible; but that this requirement may be reasonable
it answers that it is likely that most of them will be, for
thus we may hope that the disease will not spread as
readily as before. But if it is probable, even before its
publication, that the law will be observed in most cases,
constraint does not go for nothing. Thus it is almost
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certain that, even when cocrcive mcasures are taken
with a view to assuring the completest application of
the measure, a law for the destruction of diseased
animals will be observed only if everybody thinksit useful.

So constraint is not the fundamental attribute of the law.
Neither is it an attribute common to legal phenomena.
The theory that constraint is the essential character-
istic of law has been able to take form and spread,
owing to a special fact. As Bicrling has already shown,
general questions of law have been studied hitherto by
jurists who were concerned mainly with the civil law.
General dogmatic instruction is ordinarily given in civil
law studies.! Moreover, even the system of natural law
arose chiefly from analysis of civil law institutions.
But it is only nccessary to turn to public law institu-
tions to be satisfied that constraint cannot be accounted
a common characteristic of all law. To begin with
political laws, they may be violated by the governmeni’s
organs themselves. Tt may be asked how, in this case,
can constraint be used to sanction the violated rights.?
But, perhaps we shall be told that a preliminary ques-
tion belongs here, Is public law really law? Does not
Rennenkampi claim that public law has not a rigor-
ously juridical character?® Does not Gumplowitz
affirm, for his part, that if private law is law,
then public law ought not to be so called, but
ought to be designated by some other term, for it
differs qualitatively?*

Leaving aside for the moment public law, even in the
domain of civil law can all be realized by constraint?
Are not the parties often without possibility of

1 Bierling. L.C. s11. Die Lehre von den allgemeinen Grundbegriffen
gehorte gewissermasen zur Domaine des Privatrechts.

2 Thon. Rechtsnorm und subjektives Recht 1878. 8. 6

3 Sketch of Legal Encyelopedia. 1868. p.159.

4 Gumplowitz. Rechts-staat und Socialismus. s 13.
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realizing their juridical claims because the judges
are too indulgent to the defendant, or because he
has for the time concealed all his goods in some
secure place?!

The opinion which we are setting forth may be other-
wise expressed. In considering constraint as an essen-
tial attribute of law, it cannot be affirmed thercby that
every concrete juridical claim is realized by constraint,
but only that all laws in general and in the normal order
of things are capable of being rcalized in that way.
Therefore, the discussion is not as to the real concrete
possibility of restraint, but as to an ideal supposed pos-
sibility. If this is so it cannot be said that every law can
be enforced by consiraint. It must be said only that such
a. possibility ought to exist. The question thus put
becomes exceedingly vague. In every case the ques-
tion as to what are the attributes of law turns into
“‘what ought to be ils attributes.” Admitting, more-~
over, this manner of stating the question, the theory
we are combatting gains nothing. To begin with, there
are norms ,which do not suppose consirainl. Those
whose ~ vioclation brings coercion are only a
part of juridical norms. If they are considered
as the only juridical norms, it will be mnecessary
to exclude those whose violation is followed by
punishment, for to punish is nol to compel the ob-
servance of the rule for whose violation the pun-
ishment is inflicted.?

It is not difficult to show that the observance of a
good many laws cannot possibly be fully enforced
through constraint.? Those to which this condition

1 Geyer Phil Eint Holtzendorf’'s Encyclopidie. 4 Aufl. 1882, s 8§

2 Thon Rechtabegrif Grunhut's Zeitschmift, 1880 VII. B Heft 2 s.
245

3 Kuhnast Thering's Definition des Rechts (Beitrhge zur Erlf{uterung des
deutschen Rechts, herausgbn. von Rassow und Klintzel? 1880 No 2-47
6 165 Es scheint aber auch, als ob die Frage wohl aufgeworfen werden
darf ob dWberhaupt die Erfullung irgend elner Rechtspflicht und inshesondere
dle Lelstungsabsicht erzwingbar ist
























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































