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ENGLISH LAW

LIKE most English institutions, our law is best
understood by examining the way in which it
has grown, for its distinctive character is largely due to
the continuity of its development. Qur law to-day is the
result of a process of growth which extends over a period
of about eight centuries, and in all this long history there
has never been anything like a real legal revolution
leading to a thorough recasting of the system. In
particular we never had in 6ur legal history any event
comparable to one that altered the current of legal
development in many countries of Europe towards the
end of the Middle Ages, the so-called ‘ Reception’ of
Roman Law. Where this ¢ Reception ’ took place, and
notably in Germany, the courts discarded their traditional
native cusfomary laws, and introduced in their place
the laws of the antient Roman Empire which medieval
legal schalars:had adapted to the requirements of a later
age. 'The motives for this change were partly social— .
Roman Law was the law of a highly civilized society,
and it therefore provided a ready-made way of meeting
the new economic needs which were beginning to be
felt in Europe at this time ; but they were alsp partly
political, for Roman Law exalted the idea of the state
as against the individual, and it thetefore commended
itself to the governing circles, ecclesiastical and lay, in
the countries which received it. Happily this movement
did not extend to England; and so far from exalting
the state over the individual, our law has done exactly
the reverse. We stood too much on the outer fringes of
European civilization to be much affected by the attrac- |
tion of the more advanced foreign law, and when it began E
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to be felt our native law had struck deep roots into the
life of the nation and become too strong to be driven out.

One result of this contrast between the histories of
our own and of Continental systems was to divide the
course of western European legal development into
two main streams, Roman and English. For English
Law is not the law of England only ;! it is the basis of the
law of all those vast areas of the world, in the Empire
and the United States, into which Englishmen have
carried it when they have migrated overseas. Another,
less fortunate, tesuit is that English Law, never having
had occasion for a thorough overhaul, has retained
many archaic forms and terms, sometimes with a new
significance which justifies their survival, but sometimes
too after they have ceased to have anythmg but venerable
age to commend them. Hence it contains some dead
wood, and, what is more serious, some noxious growths
which a less conservatively-minded people would long
ago have rooted out, and these are defects about which
Englishmen, and English lawyers in particvlar, arve apt to
be too complacent. But they are defects which would be
remediable if interest in legal reform were keener than it
is, and they do not seriously impair the title of English
Law to rank as one of the great achievements of the
human intellect.

The Common Law

The fabric of our law has been woven out of three
séparate strands, Common Law, Equity, and Statute.
Common Law is much the oldest of these, for the name

of Scotland, Much modern statutory la mmon to
En:m %ﬂ bue the basis of Scots law 18 an md?ﬁm& I:Sv:tuem which
y Roman Law, though no actual ‘ reception * of Roman
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takes us back to a time before a centralized system of
justice, any law ‘ common ’ to the whole country, existed.
It reminds us of a time when the courts were local
bodies, courts of shires, of hundreds, of boroughs, or
of feudal lords, and when the law that these courts
administered consisted of the customs that tradition had
handed down in a particular part of the country. But
in the reign of Henry II (1154-89) the judges of the
King began to displace these local jurisdictions ; they
could offer justice which was better than that of the
old local courts, and they went round the country, on
what we should now call Assizes, applying a law which,
instead of differing in different places, was uniform or
‘common’. Intheory these judges were merely declaring
what had always been the law ; they were not, at any
rate not expressly, empowered to make new law, but
in fact that is what they were doing. For ift choosing
the rules that they Would apply they had a wide discretion.
They could draw on a store of customary; rules, English
and Norman ; they could go to Roman Law, with which
as churchmen they were often familiar through the
Canon Law ; or they could simply rely on their own
practical sense of what the occasion demanded. Lawyers
Sometimes still speak of the Common Law as something
to be found only in gremio judicum, ‘in the bosom of
judges’, and the phrase exactly describes its origin,
though itis an affectation to apply it to the modern
law.

We know however that from quite an early date this
freedom of the judges'began to be limited by the practice
of treating * precedents’ as ‘ authorities’, which means
that when a point of law has been decided in one way by a
court, other courts of equal or inferior authority should
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decide it in the same way when similar facts come vefore
them. We shall see that this practice is the foundation of
our modern system of Case Law, but though the origins
are so ancient, we must not suppose that the special and
very strict rules that we follow to day are so too ; they are
in fact quite modern. One condition which must be
satisfied before it is possible to follow precedents in a
systematic way is that it should be easy to refer to the
reports of previous cases, and it is from the reign of
Edward I (1272-1307) that the earliest law reports have
come down to us. EdwarQ’s reign too was a ‘period of
very active legislative changes in the law, which led to a
more definite conception of the function of the judges
in relation to the making of law ; it may be taken as
settled ever since then that though judges may develop
the law from case to case, it is not for them to introduce
new principles not deducible from previous cases ; that
is for the legislative branch of government, which in our
Constitution is Parliament.

These developments put a brake on the pace of
Common Law expansion, and there were other causes,
too technical to be entered into here, which by the
fifteenth century had caused a process of ossification to
set in. There was a danger that our law would be found
incapable of providing for the growing needs of a society
emerging from the Middle Ages into the modern era.
It was to meet these needs that Equity, the second of
the elements of which English Law is made up, came
wnto existence.

Equity

The courts had ‘always been, as they still are, the
king’s courts, but it had never been laid down that they
should be the only channel through which the king



ENGLISH LAW vl

was to exercise his function as the fountain of justice.
Hence when a man felt that he could not get ¢ equity’,
in the sense of a fair and just redress for his grievance,
from the courts of the Common Law, it was natural that
he should appeal to the king to grant him by some
other process the justice which his own courts were
refusing. 'This practice had long existed, and it had
become usual for the king to refer such petitions to the
chief of his secretaries, who had the title of Chancellor.
The chancellor could not issue orders or prescribe law to
the courts of Common Law ; he was not even, as he is
to-day, the head of the judicial system; he was
merely an important member of the King’s Council who
was concerned, though not in the capacity of a judge,
with its legal business. He was also generally a bishop,
and it was traditionally his function to be the ‘ Keeper
of the King’s Conscience ’ ; as such it was proper for him
to see that no injustice was done in the king’s name.
Accordingly, when a petition seemed to him to be well-
founded, he would issue a writ to the person against
whom the complaint was made—to somecone who was
alleged to be using his legal rights unconscionably, and
might even perhaps have got a judgment of a court of
Common Law in his favour—ordering that person to
appear before himself, the chancellor, and answer the
petitioner’s complaint ; and if the person summoned
failed to answer the complaint satisfactorily, the chancellor
would order him to do what was equitable, for instance,
to use his legal right in a particular way, or not to proceed
on a judgment in his favour, and if necessary he would
enforce this order by a fine or by imprisonment.
Gradually this practice of the chancellors came to he
systematized, and just as a doctrine of precedent insensibly
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grew up in the Common Law courts, so, though fauch
more gradually, it came in time to be usual that when
one chancellor had held that in certain circumstances
such and such a decision was equitable, another chancellor
should decide similarly in similar circumstances. But
for a long time it was a standing cause of complaint
against the chancellors that their decisions were capricious
and unpredictable ; it is only about the beginning of
the eighteenth century that the process can be said to
have been completed. In the end however it came about
that ‘ equity’, the doing of thdt which a particular chancellor
thought morally fair and just in a particular case,
merged insensibly into ‘ Equity’, a system of established
rules, built out of an accumulation of precedents,
and applied with almost the same regularity and regard
for precedent as the rules of Common Law. The
chancellor became a judge, and his office became the
Court of Chancery; he administered a new kind of
law, outside the older Common Law, which, in spite of
its,name, Equity, was and is just as truly part of the
law of England as the Common Law itself.

It is difficultin a few words to explain the relation
of these two kinds of law to one another without
being misleading. Equity added to the law the whole law
of trusts ; it profoundly affected the law of mortgages ; it
made it possible to assign, that is to say, to transfer to
another, contractual rights, and it improved the remedies
available when a contract had been induced by fraud or
made under mistake ; it aliowed a married woman to
enjoy her own property, although the” Common Law
had given it to her husband ; and it introduced pro-
cedures which were improvements on those of Common
Law, such as orders specifically to perform contracts
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instead of merely to pay damages for breaking them, and
injunctions forbidding one to commit wrongful acts.
But Equity is not a complete system of law in itself as
the Common Law is. It has been well described as an
‘appendix ’ to the Common Law. It consists, so to
speak, of a number of afterthoughts, not logically related
to one another, but each of them only intelligible
when read in relation to some rule of the Common
Law.

The system by which preperty can be held by one
person, a trustee, for the benefit of another is the
most characteristic and valuable of the contributions
of Equity to our legal system, and trusts illustrate
well the way in which Equity depends upon, or
assumes the existence behind itself of, the Common
Law. For the essence of the trust, in all the multifarious
forms, private, public, or charitable, in which it has
come to be used in our social relations, is always the same ;
it is simply that, although in law, that is to say, so far
as the Common Law is concerned, a person may be the
owner of property, and therefore entitled to exercise oved
it all the rights that that law confers on a legal owner,
yet, because of the terms on which the property has
come to him, or for some other reason which Equity
regards as sufficient to affect his conscience, Equity will
insist that he shall use his legal rights only in a certain
way. Equity does not deny that he has these rights ; it does
not take them from him ; but it will make him use them
in fulfilment of the terms of the trust, whatever these
may be, and whether these terms have been expressly
accepted by him or are ‘ implied * or ‘ constructed ’ for him
by some equitable rule.
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Statute

The third strand in our law is Statute, or law enacted
either by parliament itself, or by subordinate bodies to
which parliament delegates law-making powers. In
modern times far the greater part of our law is of this
type. Every year Parliament adds one or more large
volumes to its already enormous bulk, and an avalanche
of Orders in Council, Regulations, and By-laws pours
from authorities such as the Privy Council, Government
Departments, or local authorities. Most Statute Law is
public law ; it relates to matters of administration, to the
raising and spending of money, to the social services.
Some of it does relate to private law, but throughout our
history Parliament has taken only occasional interest
in that side of the law, There was a remarkable burst of
legislative activity in private as well as in public law in
the reign of Edward I, but for the next five and a half
centuries Parliament very rarely intervened to make law
in matters that affected the ordinary relations of private
persons to one another ; it left that side of our national
life almost entirely to the judges. In the period since the
reign of William:1V (1830-37), much of our private law
has been put into statutory form ; for example, statutes
now cover much the larger part of our land law, of the
law of trusts, of bills of exchange (which include cheques),
of partnership, and of the sale of goods. Most of the
criminal law was also made statutory in the nineteenth
century. But most of the statutes dealing with private
law are, in the same sense that Equity is, only an appendix
to the Common Law. They vastly exceed the Common
Law in bulk, but if that law were swept away, they would
become unworkable.
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Courts, Judges and Juries

Since our law has been so largely moulded by the
work of judges, it is convenient to begin a description
of the modern system with some account of the courts
and the men who sit in them. 1tis still from the functions
that we ascribe to our judges and the manner in which
they discharge them more than from anything else that
our law derives its distinctive character.

The diagram on the cover of this pamphiet shows that
we have different courts for the administration of civil
and of criminal law respectively. The object of civil law
is to redress wrongs ; that of criminal law is to punish the
wrongdoer. The object differs because the law regards
the act of the wrongdoer differently in the two cases;
it regards a civil wrong, (for example, a breach of contract,
or a tort such as trespass or nuisance or negligence,) as an
injury to the individual whom it affects, and it tries,
by giving him damages or other suitable remedy, to put
him as nearly as may be into the position he would have
been in if he had not suffered the wrong; whereas it
regards a crime, not primarily as a wrong to an individual,
but as a matter of public concern, a wrong to the public
or the state. Hence while actions, that is to say, proceed-
ings in respect of civil wrongs, are brought by the person
seeking redress, prosecutions, or criminal proceedings,
afe brought in the name of the King, and they may be
instituted by anyone, whether he has been injured by the
act or not ; in practice some of them are instituted by
private prosecutors, some by the police, and a few
of the most serious by a public official, the Director of
Public Prosecutions., In passing it may be of interest to
note that since a trespass is a tort and not a crime, the
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notice stating that ‘ trespassers will be prosecuted {is, as
it has been aptly described, a wooden falsehood ; there
can be an action, but there cannot be a prosecution, for
a mere trespass.

(a) Courts of Civil Jurisdiction

We have secen how Common Law and Equity were
two systems of law which the accidents of our legal
histery caused to grow up side by side, but in different
courts. Besides these two main systems there also existed
until modern times some other courts administering
special kinds of law, of which the most important were the
Court of Admiralty, and the Courts of the Church, which
latter, besides- their. jurisdiction in ecclesiastical matters,
also had jurisdiction over matrimonial causes and the
probate of wills, even when the persons concerned were
laymen. In modern times, however, the Judicature Acts,
g873-5, have greatly simplified this complicated system,
and established the courts under which we live to-day.
The Acts did not abolish the differences between Common
Law and Equity, but they enacted that for the futufe
both kinds of law were to be administered in the same
courts, and that in any conflict between the two the rules
of Fquity were to prevail.

The present system consists of a single Supreme Court
of Judicaturé in two parts, the Court of Appeal and the
High Court of Justice, The latter has three Divisions
(i) Chancery, (ii) King’s Bench (i.e. Common Law), and
(iii) Probate, Divorce and Admiralty, The association of
the three seemingly incongruous subjects in the third of
these divisions is due to the fact that all of them have their
historical roots in the Civil, that is to say, in the Roman,
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and o4t in the Common Law, and until 1857 their
practitioners were a separate class of lawyers, the
“ civilians’, with headquarters, not in the Inns of Court,
but in an institution which most of us remember to-day
only from the pages of Dickens, Doctors’ Commons.
Above the Supreme Court, which therefore is not
literally ‘ supreme’, stands the House of Lords, to which,
however, since 1934, appeals can be taken only by leave
of the Court of Appeal or of the House itself.

These are the ‘ superior ’ courts in civil causes. But
below these we have since 1846 the system of County
Courts. These deal with cases where the claim, generally
speaking, does not exceed £100 ; if the claim is between
£100 and £200 the County Court can hear it, unless the
defendant asks to have the action transferred to the
High Court ; if it is for a still larger amount the County
Court can hear it only if both parties agree. A number
of acts, such as the Bankruptcy, the Workmen’s Com-
pensation, and the Rent Restriction Acts, have also
conferred special jurisdiction on County Courts, but
there are a few actions, such as libel, slander, and breach
of promise, which they cannot try. Procedure is much
cheaper and simpler than in the higher courts. An appeal
generally lies to the Court of Appeal from their decisions. 1

This scheme of courts has at least two notable character
istics which distinguish it from that of any other country
One is the remarkably small number of the judges by
whom the whole civil litigation work of the country is
carried on; as the diagram shows, they are only about a
hundred in all.?> The other is the highly centralized

: Courts are not, a3 the name implies, the courts of counties, and they
o 2 S i o e e T R T e
court at convenient places within it. S
e e e SO S e
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character of the system, Except for cases which ¢an be
heard by the County Courts, for those that the judges
of the King’s Bench hear at the Assizes (where civil, in-
cluding divorce, cases, as well as criminal cases, are heard),
and for those heard at a few special courts such as the
Palatine (Chancery) Court in Lancashire, actions must be
brought in London, and all appeals must be brought there.
There are advantages in this centralization ; it makes
consistency and uniformity in the law easier to maintdin
than would a system of local courts ; but the advantages are
bought at a high cost, and it Is the litigant who has to pay it.

(b) Courts of Criminal Jurisdiction

Offences in our law are classified according to the
procedure by which they are tried. They are either
indictable, that is to say, the charge is drawn up in a
document called the * indictment ’, which until 1915 was
a very technical affair, and this is * presented ’ to a jury for
trial ; or they are triable under the summary jurisdiction
of the magistrates or justices of the peace. Many of the
less serious indictable offences can however be tried
by the magistrates if the accused consents to that course,
as he is often willing to do.

Indictable offences are also divided into treasons,
felonies, and misdemeanours. Formerly if an offence
was a felony, it was punishable with death and loss of
propetty ; but to-day the death penalty survives only for
treason, murder, the new offence of treachery created by
a war-time act of 1940, and one or two other crimes
which are hardly ever committed, so that this classifi-
cation has lost most of its importance. Nor has it any
longer a logical basis, for we cannot say that all the more
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serioud crimes are felonies ; larceny, for instance, even
of the smallest sum, is a felony, whereas to obtain money
by false pretences, however large the amount, perjury,
and many other very serious crimes are misdemeanours,
In fact, the distinction, which still involves certain
technical differences of procedure, has become an
indefensible anomaly in the law.

Magistrates are concerned, though in different ways,
both with indictable and non-indictable offences. (i) If
the offence charged is not indictable, or if it is an indict-
able offence which the accused can and does consent
to have tried summarily, they try it themselves in their
court of Petty Sessions. From their decisions a person
convicted can generally appeal to Quarter Sessions,
This is a court which, in*counties, consists, as Petty
Sessions does, of the magistrates, but any County Quarter
Sessions may ask the Lord Chancellor to appoint a
legally qualified person as chairman, and a court which
hassuch a chairman obtains a somewhat wider jurisdiction;
when boroughs have a separate court of Quarter Sessions,
as the larger ones do, the sole judge is a Recorder, who is
a barrister appointed on the advice of the Home Secretary.
There is also a procedure known as stating a case, by
means of which the King’s Bench Division of the High
Court may correct errors of law made by the magistrates.
(ii) If however the offence is an indictable one which is
to be tried by a jury, the function of the magistrates is
different. Here they do not ‘ try ’ the case, that is to say,
they do not decide whether the accused is innocent or
guilty ; their duty is only to determine by a preliminary
examination whether or not there is a prima facie case
against him on which he ought to stand his trial. This
procedure has the twofold purpose of informing the
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accused of the kind of case he will have to meet®at the
trial, and of saving him the burden of a trial if there is no
real case against him. But under our present system it
is conducted in public, and this entails the grave evil that,
if the case is a sensational one, the jury at the subsequent
trial will probably have read reports in the Press, and
may have formed an opinion before they actually hear
the evidence. There seems to be no good reason why
this preliminary examination should not be held in
camera, as it is in Scotland. If the magistrates think
there is a case to be answered, they commit the accused
for trial either at the Assizes or at Quarter Sessions.
Most crimes can be tried at either of these courts, but
a few of the most serious can only be tried at the Assizes.
These are held throughout the country three or four
times a year by judges of the King’s Bench Division
sitting with a jury ; in London there are monthly sessions
at the Central Criminal Court, better known as the Old
Bailey, where, besides the judges, the holders of certain
ancient City offices, such as the Recorder and the Common
Serjeant, also sit. When Quarter Sessions exercises its
‘ original ’ as distinct from its appellate jurisdiction, that
is to say, when it hears a case committed to it by the
magistrates for trial, the justices, or the recorder, as the
case may be, sit with a jury ; when they are hearing an
appeal from a conviction by the magistrates at Petty
Sessions, they sit without one.

Appeals against conviction at the Assizes or-Quarter
Sessions are heard by the Court of Criminal Appeal,
constituted from the judges of the King’s Berch Division ;
they are heard without a jury by a bench of not less than
three judges. In very rare cases, and only if the
Attorney-General certifies that a case involves a point



ENGLISH LAW 17

or i1aw or exceptional public importance, a further appeal
may be taken to the House of Lords.

One of the most interesting features of the English
system of criminal justice is the large part taken in it
by lay magistrates, who receive no salary, and are not
required as a condition of their appointment to have any
knowledge of law. The only professional judges who
give all their time to criminal work are the magistrates
of the Metropolitan Police Courts, a few stipendiary
magistrates in provincial towns, and the chairmen of a
few courts of Quarter Sessions appointed under special
statutes—fewer than fifty in all for the whole
rcountry. The other professional judges who do
criminal work, that is to say,.the King’s Bench judges
and the recorders, give only a fraction of their time to
criminal work. All the rest is done by laymen, and a
few statistics for the last pre-wer year, 1938, will show
what this means. Of 787,482 persons found guilty of
offences of all kinds 1°1 per cent. were tried by juries,
that is to say, either at Assizes or Quarter Sessions, and
98'9 per cent were dealt with by the magistrates. Of
these offences 78,463 were indictable offences, and of
these 69,851 were dealt with by the magistrates, and only
8,612 by the superior courts.

The volume of work done by the lay magistrates is
therefore enormous, and anyone who is inclined to
condemn an anomaly as such without examining its
working will find in this fact an easy target for criticism,
But there are a number of considerations that should be
weighed before we form an opinion. In the first place the
great majority of offences are trivial, and only criminal
in a technical sense. Far more than half the total
number are traffic offences, and only a small minority
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of these are serious. In the second place very Yew of
the cases with which the magistrates deal involve any

int of law at all, and in any case they have the advice
of a clerk with legal training and often with long experience
of police court work. The most important duties of
magistrates are not to decide points of law, but (a) to
find the facts, and () if the facts warrant a conviction,
to determine the sentence. These are responsible
functions, but for neither of them is a legal training the
only proper equipment. It is, in fact, not a particularly
good preparation for fixing a sentence ; there are other
qualities, more necessary than this, as likely to be found
among laymen as among lawyers. Magistrates who take
their work seriously—and most of them do—can do
many things which judges rarely can ; they can visit
the prisons, they cén keep track of the records of oftenders
whom they place on probation, they can see for them-
selves what life is like at, a school for delinquent or
neglected children, and, recruited as they are from all
walks of life and from both sexes, they probably know
more of the lives of those who come before them than
most judges do. Finally, whatever the merits or demerits
of lay justice may be, it is at least not unpopular. As
the statistics just given show, a large majority of persons
accused of those indictable offences which can only be
tried by magistrates if the accused consents, do choose
that method of trial. Provincial boroughs have long
been able to have a stipendiary magistrate appointed if
they are willing to pay his salary, but few of them do so.
Lastly, although the cost of appealing from a conviction
was reduced by an act of 1933, and the number of
appeals has about trebled in consequence, it is still in
only sbout one in 8o convictions that an appeal is
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taken,“and it is only in about one in five of these appeals
that the conviction is quashed.

(e) Judges and Juries

In most continental systems the judiciary is a service
to which a man devotes all his working life. The young
lawyer chooses between private practice and the service
of the State, and if he secures admission to the latter,
he may find himself serving now as a judge, now as an
official of the ministry of Justice, and now in one of a
variety of legal offices some of which have no exact
counterpart in our system.

Our system is very different. We have no ministry of
Justice. Some of the functions of such a ministry are
distributed among members of the Cabinet ; to a certain
extent the Home Secretary is our minister of criminal
justice, and to a less extent the Lord Chancellor is our
minister of civil justice. But there are other functions
for which we make either no or only partial public
provision, as in our system of private prosecutions for
crimes already referred to. Whether the creation of a
ministry of Justice is desirable or not is a question on
which opinions differ. It would not be easy to reconcile
with the position that our system gives to the judges.

Our judges are appointed from among men of high
standing at the Bar, and a judgeship is thus the crown
and not the starting point of a man’s career. This
system works because our judges are few and highly
paid, and because we make their office one of great
dignity. If our judges did not enjoy public confidence
in a high degree, as they do, the case law system
described below could hardly continue. Undet either
system judges can be, and in all well-governed states
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they are, independent of cxecutive influence and sgcured
in their tenure, but the English system has the advantage
that when a judge is once appeinted he does not expect
further promotion from the government.

For many centuries the ordinary Common Law
method _of trial, both in civil and criminal cases, has
been by a single judge and a jury, and though any short
statement of their respective functions is likely to be
misleading, it is approximately true that questions of
law are decided by the judge and that the jury ‘ finds’
the facts from the evidence produced before them.* The
judge can properly do much to guide the jury to a right
conclusion, but the last word is with them. Courts of
Equity never used juries.

The jury system has deeply influenced both the
substance and the administration of English law. It
has, for instance, given us our elaborate rules of evidence,
for judges felt that juries could not be trusted to assess
the values of different grades of evidence and should
therefore only hear the best. But little can be said
for the retention of the jury in civil cases. Jurors are
not trained to follow a complicated argument ; they
are often swayed by prejudices and emotions ; and if
their finding differs from that which the judge would
have reached, his is much more likely to be right.
Juries, too, add to the length, and therefore to the
expense of trials, and if, as may happen, they disagree
the trial is abortive. Hence it is not surprising that
civil juries are becoming rarer, and the present rule is
that judges may order trial with or without jury as they
R moces of e whach ther Kooy o e mon baeioame or b oo
repute. It was only by a long and slow development that their function ch:

from one of providing evidence to one of finding the facts on the evidenge of others,
i.¢ the witnesses
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think best, except that there must as a rule be a jury
when fraud is charged, and in actions of libel, breach
of promise, and a few-others.

But in criminal cases the very defects of the jury are
in a sense an advantage. Their bias, if they have any,
is likely to favour the accused, and it will certainly do so
if they suspect that the prosecution is pressing its case
unduly. Formerly juries used to soften the #igours of
the old criminal law by refusing to convict even though
the evidence might be clear, and they are still a security
for the fairness of a-trial which we are not likely to discard.

The Legal Profession

In England the legal profession is divided into two
branches, barristers and solicitors. Since at least the
early fifteenth century barristers have been organized
in the four Inns of Court, Lincoln’s and Gray’s Inns,
and the Middle and Inner Temples. These were
originally residential colleges with an active educational
life. But in the seventeenth century this side of their
functions fell into decay, and it was not revived until
1852, when the Inns jointly formed the Council of
Legal Education, which now arranges lectures and holds
examinations which students must pass before they can
be ‘called to the Bar.’ Residence only survives in the
curious custom by which  keeping’ terms depends on
the eating of a minimum number of dinmers. Each
Inn is governed by * Benchets ’, and it is they who * call»
students to the Bar and thereby license them to practice
the law. Judges remain members of their Inns, and
this is one of the many links which help to maintain
that close contact and confidence between judges and
barristers which is a valuable element in our system.
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The Bar itself is divided into King’s Counsél and
junior barristers. 'The former were originally men whom
the King appointed to conduct his own business in the
courts, but the distinction is now a matter of precedence
and of the kind of work that they respectively undertake.
Junior barristers do most of the work preliminary to the
trial of an action, while the work of Ring’s- Counsel is
mostly in court. The etiquette of the Bar requires that a
King’s Counselshould notbeengagedinacaseexceptwitha
junior to assist him,.and that the latter’s fee should be two-
thirds of that of his leader. King’s Counsel are commonly
referred to as * Silks * from the fact that their gowns are
made of silk, whereas those of junior barristers are of stuff.

Solicitors have a double ancestry. -They descend
partly from attorneys, who ‘were originally subordinate
officers attached to the Common Law courts, and
partly from solicitors, originally a class of free-lance
agents, not necessarily lawyers at all, whom a litigant
might employ to assist him.ii an action. When later the
solicitors’ position was regulated by the judges, they
came to stand to the Court of Chancery in much the
same relation as did the attorneys to the courts of Common
Law, and from early in the eighteenth century most
attorneys were also salicitors, and most solicitors attorneys.
When the Judicature Acts amalgamated the two systems of
courts, the distinction between them disappeared. Unlike
the Bar, the solicitors’ branch of the profession is regulated
by Acts of Parliament, but these are administered by a
chartered representative body, the Law Society.

The justification for the existence of two branches in
the legal profession is much the same as for the distinction
general practitioners and specialists among
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doctots. The solicitor advises the lay client ; he may
conduct his case in the lower courts ; if necessary, he
instructs counsel on his behalf. The barrister can be
consulted only through the solicitor ; he has the sole
right of audience in the higher courts ; he often specialises
in some particular branch of the law. It might seem
that the distinction in the work would not be sufficiently
important to justify an arrangement which necessarily adds
to the expense of litigation, and in some of the countries
of the Common Law the professions have been fused ; but
where this has been done, it has been found that the dis-
tinction tends to re-establish itself in practice because it
is found to conduce to convenience and efficiency.
One part of the lawyer’s work, advocacy, is often mis-
judged by the layman. An advocate is not insincere, for
.he does not express any opinion of his own ; it would be
quite improper for him to do so. His duty is to present
arguments, either as to the interpretation to be put on
the facts that the witrlesses have proved, or as to the
principle of law under which they fall ; and if it is import=
ant, as it surely is, that, before a case is decided, the
court or the jury should be aware of all that can fairly
be said on both sides, then his function is an essential
part of the machinery of justice. Of course there are
pitfalls that he must avoid and rules of conduct that be
must observe, and thefe are rare cases where his duty
to, his client and his duty to the court may not be easy
toreconcile. The extreme case 5o frequently propounded
by the critic of the advocate who is called on to defend
one who has privately admitted to him his guilt raises
questions of professional ethics that ,cannot be shortly
answered, for much depends on the time, the reliability,
and other circumstances of the confession ; but a full
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answer has been given to it by the Bar Council,' the sub-
stance of which is that, if it is too late for the advocate to
withdraw without injury to his client, he must do for him
all that he honourably can, but that there are special
limitations which he must observe in the manner of
conducting the defence. The duty of a prosecuting
counsel is also sometimes misunderstood. He does not
represent a client, as counsel for the defence or in civil
litigation does ; he represents the state, and he aims not
at a conviction, but at helping the jury to arrive at the
truth. He must therefore see that all the relevant
facts, including any that may tell in the prisoner’s
favour and that may not have been presented on his
behalf, are before them.

No profession has a higher standard of professmnal
conduct than that of the law, but it has been said of
lawyers not unfairly that they are on the whole content to
regard themselves as the trustees of a great inheritance
which it is their duty to cherish and to hand on un-
encumbered to future generations. ‘ When judged by the
interest they show in the study of their own technique
and its improvement in the public interest they occupy a
low place among the professions. Most of the great
law reforms of the last hundred years have been the
work, not of the legal profesqxon or of any organized
group within it, but of a few' public-spirited lawyers,
supported by informed lay opinion.’ 2

Case Law

The following of precedents set by previous decisions
is not peculiar to English courts. Even if a court is not

* The lnsw:r 18 quoted and ducu-ud by Lord Macmull Low
Things, at p 18 * Carr-Saundess and Wilson, “7“' mh'qu:.fs,%“;;
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bound %o follow precedents, it will certainly be influenced
by them if they are brought to its notice ; for to treat as
open questions matters which have once been decided
in judgments on whose correctness people have assumed
they can rely would be most inconvenient. What is
distinctive about the English system is the definiteness
and the strictness of its rules.

In their present form these rules are for the most part
a development only of the nineteenth century, and they
are in brief as follows : decisions of the House of Lords
are binding, both on the House itself and on all lower
courts ; those of the Court of Appeal are binding on all
courts below it and are nearly always followed by that
Court itself ; those of the High Court are binding on
lower courts and generally followed by the High Court ;
and the binding element in a judgment is the reasoning
on which the result at which it arrives is based and not
any obiter dicta, that is to say, remarks that the judge
may have made which were not necessary to the decision.
This last rule is sometimes difficult to apply, for judges
often give more than one reason, and when there are
several judges they may reach the same conclusion by
different chains &f argument. In such cases judges and
lawyers have to make the best of a difficult situation.

The courts follow these rules not only when they are
applying the non-statutory rules of the law, but equally
when they have to interpret a statute, Thus an Act of
Parliament tends to gatHer round itself an accretion of
case law, and when its meaning is sought the answer
is to be found, not in the words of the statute alone, but
in the statute and the cases interpreting it together, In
this way some of our older statutes have been almost
buried under the accumulated case law that has gathered
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around them, It is important to bear this fact ix mind,
because it means that a code, which is of course only a
special kind of statute, must not be thought of as an
alternative to case law. It is true that uncodified law
could hardly be applied except under a case law system of
some kind, but if our law were to be codified, it need
not, and probably would not, mean that we should
abandon our rules about the binding force of
precedents. The pros and cons of case law and
those of codification must therefore be treated as
separate questions.

There are two qualities.that are specially desirable
inany legal system ; law should be certain and it should be
flexible. Unfortunate!y the two are not easy to combine,
If law is certain, it is in danger of becoming rigid, and
'if it is flexible, it may be hard to ascertain what it is.
All that the best of systems can do is to steer a middle
course, and to be reasonably certain and reasonably -
flexible at the same time.

Adherence to precedents must in principle make for
certainty in the law. Buta great American judge, Cardozo,
has suggested that whereas this was so originally, the
accumulation of precedents leads in ceurse of time to
the opposite result. It is true that he was writing of
American law, where a never-ending avalanche of
precedents pours from the courts of forty-nine separate
jurisdictions, and that the criticism is less true of a
single jurisdiction like our own, where the relevant
precedents, though they are sometimes numerous, are
not absolutely crushing in their numbers. Nevertheless,
our system, though in the main it makes for certainty,
does have some incidental effects which tend to increase
rather than to diminish the uncertainties of the law. It
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leaves thte settlement of doubtful points to depend on the
chance that some litigant may find it worth while, at his
own expense, to seek a decision from the courts, with
the result that the law develops without a plan, and
questions that the layman has a right to expect the lawyer
to answer often cannot be answered merely because it
happens that no one has ever brought them before a
court. Sometimes too our rules of precedent lead to
the introduction into the law of over-subtle distinctions,
and this is another result making for uncertainty. A
court, for instance, for some perfectly good reason,
may wish to avoid applying a precedent which is binding
on it, and which apparently ought to govern the case
before it, or it may have to choose between precedents
which are equally binding, but which cannot really be
reconciled with each other; in such cases it must find
some distinction between the precedent and the case
before it, or between the two binding precedents, and
distinctions - so found are sometimes more ingenious
than convincing.

If we ask whether our case law system tends to make
the law flexible, in the sense of being responmsive to
changing social conditions, the answer must again be a
qualified one. Clearly an obligation to follow precedents
must hamper the discretion of a court. It makes mistakes
difficult to correct, so that when, as must happen from
time to time, an unfortunate decision has imported
some rule which is socially undesirable into the law,
the courts may have to continue to spply 2 tule which
they would willingly discard. A striking example of this
may be seen in the doctrine of ‘ common employment,’
whereby an employer is made not responsible for the
negligent act of his servant when the person injured is
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not a stranger but a fellow-servant. The rule was
established by a decision of 1837, and it could at any
time have been swept away by a single clause in an
Act of Parliament ; instead, Parliament has tinkered
with it time and again, it has grafted sweeping exceptions
upon it, but when the exceptions do not apply, the rule
stands and the courts must still apply it. On the other
hand these cases are not common, and they might be
reduced if the system were made less rigid ; on the
whole the system does cause the law to adapt itself
almost insensibly to social changes. It does so because
the judicial function always allows judges a certain
choice in the factors which determine their judgment,
and in this they cannot but be influenced by the sentiments
of the time in which they live ; consequently, when
their decisions make law, as they do with us, the, law
that they make inevitably follows, even though at a
respectful distance, the social conscience of the age.

An advantage of case law is that it develops in response
to facts as they have occurred in real life ; it makes
experience rather than abstract logic the touchstone by
which the law is ever being tested and re-tested. In
the process, too, it creates a wealth of examples to show
how general principles are to be applied to particular
situations. No doubt the obverse of this merit is the
bulk of the sources in which the law has t> be sought,
but the inconvenience of this is often exaggerated ; it
was so by Tennyson, when he wrote of our law as * that
codeless myriad of precedent, that wilderness of single
instances ’. The modern lawyer at least need not lose
himself in the wilderness, for though his authorities may
be scattered through some hundreds of volumes, he is
provided with digests and text-books which make the
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task of tracking them down easier than the layman often
supposes.

Perhaps the conclusion that a consideration of our case
law system suggests is that, while its merits and its
demerits are both real, most of the demerits could be
eliminated without impairing the merits, Its real weak-
ness is that we leave it to bear unaided almost the whole
responsibility for the progress of the law. When a
decision of the courts reveals some defect in our taxation
laws the Treasury is quick to ask Parliament to correct
it, and this is habitually done in the next Finance Act.
Unfortunately we have no such faithful watchdog gver
our privatelaw. When Lord Sankey was Lord Chancellor
in 1934, he set up a Law Revision Committee, which is
perhaps a first step, but the Committee can only suggest
reforms on questions of law specially referred to it for
examination. Still some of its suggestions have been
passed into law by a series of useful Law Reform Acts.
A proposal worth consideration is that the judges might
be asked to call attention to defects in the law which they
have met with in an annual report to Parliament.

Should the Law be Codified ?

A code is only a statute of a special kind ; it tries to
state the whole law on fhe subject with which it deals,
whereas most statutes assume the existence of rules
which are necessary to their operation, but which they
do not state. In practice to ‘codify > our law would
mean that we should put into statutory form those rules
of Common Law or Equity whith at present rest only on
the authority of precedents, and the case for doing so is
that they would then be stated in brief compass in an
authoritative form, instead of having to be extracted as
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now from the reasoning of judges scattered through the
law reports.

It may seem odd that most Continental nations should
have codified their law and that we should not have
done s0, but at least part of the explanation is that they
have had 2 particular reason for doing so which we
have not. Continental codes are a development of the
nineteenth century. The fashion was started by the
Code Napoléon in 1804, but what made France need a
code was not any discovery that codified is superior to
uncodified law, but the desire to unify the divergent
laws which then prevailed in different parts of the
country. Other nations followed the French example,
either for the same reason—this was one at least of the
reasons behind the German Code of 19goo—or because
of the prestige thit France has always had in the intellec-
tual field. But as English law was unified by the King’s
judges more than seven centuries ago, we have never had
this special motive to codify our law.

In weighing the pros and cons of codification, it is well
to have in mind certain fundamental facts about the nature
of law. Law is not an exact science, and no change in the
form in which its rules arg presented can ever make it one,
They never can be stated in language so clear and simple
that ne difficulty will ever arise in applying them to facts,
or so comprehensively that no case not foreseerand pro-
vided for by the draftsman will ever occur. Lat isa com~
plicated art because the factsvof life are comphcated
because its principles, whather they ‘are contained in a
code or in the decisions of judges, must be stated in
general terms, and yet have to be applied to facts
which unfortunately are always pamcular and capable of
literally igfinite combinations. The 'notion ¢f a code as
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a sort ofelegal ready reckoner from which any intelligent
person could answer any legal conundrum rests on a
complete misunderstanding of the nature of law.

But even on a more modest view of the possible
advantages of a code there are certain relevant consider-
ations which should nat be overlookéd. It is 2 mistake
to suppose that the rules of Common Law are not in
general as clear, as accessible, and as nearly comprehen-
sive of their subject matter as most statutes are. Statutes
are not always clear, or accessible, or comprehensive ;
far from it.  Partly owing to the complexity of their
subject matter, and partly to the vicissitudes through
which a bill must pass in Parliament before it becomes
an act, they are only too often exceedingly obscure, and
they often fail to cover exactly the cases that arise later
for decision under them. Even the best drafted statute
is not self-interpreting, and probably the interpretation of
statutes, the consideratjon of whether, and if so how, they
apply to a particular case, already occupies more of the
time of our courts than any other part of their work.

It would probably be true to say that a code would
make less difference to the law than either its advocates
hope or its opponents fear. Parts of our law have already
been codified, and perhaps the most instruetive way of
showing the effects of codification, and incidentally what
its effects are not likely to be, is to examine one of the
codes that we already have. Until modern times the
law on sale of goods was entirely judge-made law, but
in 1890 a great draftsman, Sir MacKenzie Chalmers,
published a draft code on this'subject based on a review
of the hundreds of cases in which the law was contained.
In 1893 Parliament adopted this draft and enacted it as
the Sale of Goods Ac. Chalmers’ book has been re-edited
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many times since then, but it stjll appears in practically
its original form. For the effect of the Act of 1893 was
only to reverse the position 6f'the code and the cases.
In 1890 it was the cases that were authoritatiye, and
Chalmers’ draft code was useful because it gave a scholarly
summary of their effect. After 1893 the code contained
the law, but the cases were still important, though in a
different way ; they had become illustrations showing
how the articles of the code applied to particular combi-
nations of facts, Moreover once the code had become
law, the courts had to apply it to new combinations of
facts as they arose, and they have been building a fresh
body of case law ever since ; for though Chalmers’ work
was a model of draftsmanship, it could not preclude
questions arising as to jts application to facts which had
not occurred at the time it was done. The work was not
wasted, because it provided an occasion for a thorough
overhaul of an important branch of the law, for smooth-
ing out inconsistencies, and eliminating anomalies ; but
it made no fundamental change and it did not place the
law of the sale of goods on a different plane from the
rest of the law as regards either certainty or accessibility.
The success of this particular piece of codification is
instructive for another reason. A danger of indiscriminate
codification is that it may tend to petrify the law at the
partxcular stage of gromh that it happens to have reached
at the time. That was not a serious danger with the sale
of goods, because the main principles on that sub_]ect
were well established, they had been tested by long experi-
ence of the most ancient of all contracts, and they were
not likely to need drastic modification in any probable
change of social conditions or sentiments. But there are
parts of the law where to fix prmclples at a particular
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moment might be unfortunate. One of the merits of case
law is, as we have seen, that it enables the law to reflect
changes in public opinion, but the range within which
this is possible is small when the principles which have
to be applied are contained in a statute. It is true that
the danger of giving an undesirable fixity to principles
of law still in process of formation might be reduced by
periodical revision of a code, but in the present state of
public and parliamentary interest in the law it would be
unsafe to rely on such a safeguard.

The Cost of the System -

English law is notoriously a costly system for the
litigant. This is a state of things which can be explained,
though it cannot be justified ; for it means that going to
law is a luxury which most of us cannot afford. Even that
is an understatement, for to the ordinary man the prospect
is a danger to be avoided at almost any cost, and that is a
thoroughly unhealthy state of things.

The particular causes are many, but they all or nearly
all arise out of the reluctance of all concerned to offer
the litigant, or even to let him have, any article but the
best, whatever it may cost. A report of the London
Chamber of Commerce, which Mr. Claud Mullins
quotes in his admirable book on law reform, In Quest
of Fustice, went straight to the heart of the matter in
1930 when it said that the position is ‘ as if a person who
wished to buy a car were told that he could only have a
Rolls or 2 Daimler. He would at once admit that the
Rolls or the Daimler was the best of cars, but would say
that he could not afford it. So with our present system of
litigation.” Moreover unlike most expenditures on which
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a man may be tempted to embark, law is one in which it
is often impossible to make an estimate of the probable cost
beforehand, for once an action is started the costs are largely
out of the control of himself or even of his advisers.
Some of the particular causes which swell expenses
have already been mentioned incidentally. One is the
necessity for all appeals and for many actions even in the
first instance to be heard in London. Another is the
separation of the legal profession into two branches, with
its corollary that a barrister can only be approached by
the client through a solicitor. Within the Bar itself, there
is the rule which debars a leading counsel from appear-
ing except with a junior receiving two-thirds the amount
of the leader’s fee. A reform of 1934 has mitigated one
serious source of expense, the excessive facilities for
appeals which used to exist ; it was actually possible until
that year to have no less than three appeals from a
County Court, and two from a High Court, decision. Now
there can normally be onjy one appeal in either case, namely
to the Court of Appeal. But the possibility of a further
appeal to the House of Lords by leave still remains.
Appeals to the House of Lords illustrate very well the
way in which litigants are obliged to pay, not for some-
thing that they want, but to maintain the excellence of
the system. The House is a great court; on public
grounds there is everything to be said for retaining it.
Its judgments nearly always illuminate the law ; it helps
to unify the law throughout the United Kingdom, for it
is the highest court for Scotland and Northern Ireland
as well as for England ; it is prized by the big litigant, the
Government department or the great corporation, for
whom the settlement of a doubtful point may have an
impertance which goes far beyond the case in hand and
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makes the cost of appealing a trivial matter. But for
the ordinary litigant who may find his case taken to the
House contrary to all his calculations, and may, if he
fails there, have to pay the costs of the action both in
the House and in two courts below, the very existence
of the House of Lords is a terrifying fact. Remember
too that this disaster will befall him, not because his case
was a weak one which ought never to have been brought,
‘but for the very opposite reason, because it involved a
point of law so doubtful that only the highest court could
finally decide it. In fact the system will have used him
willy nilly as 2 mere instrument for improving the law
in the public interest, and have made him bear the cost
of this public service.

But of all the causes which make our law expensive
the most serious, because it pervades the whole system,
is the extreme complexity of the procedure in an action.
Before a case is ready for hearing in court a variety of
matters arise which either may or must be settled by
so-called  interlocutory ’ proceedings ; most of these are
too technical to be discussed here, but they relate to such
matters as amending the pleadings, orders that one party
shall furnish better particulars of his case, or disclose
relevant documents that are in his possession, or adding
or omitting parties to the action, and in an important
case these proceedings may be hard fought and proportion-
ately expensive. The Annual Practice, which the lawyer
uses to guide him through this maze, is a volume of over
3,500 pages, and even the County Court Practice has 2,800
pages. Again at the trial of an action there is the same
reluctance to accept any loss of thotoughness merely for
economy’s sake. The law will not admit second-best
evidence, however inconvenient and expensive it may be
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to produce the best. The length of trials is often excessive,
a case in 1936, in which the amount at stake was 30,
occupied 14 days in the first court and 83 hours in the
Court of Appeal. This was no doubt an extreme case,
and the Master of the Rolls’ made a strong protest. But
he used these words : ‘Just as there is not one law for the
rich and one for the poor, so there is not one law for cases
which involve small amounts of money or issues of
comparatively small importance and another law for those
which do involve the major and graver issues.” The ideal
is a high one, but it may be that we ought to be content
with one less exacting.

Since 1895 a simplified procedure has been used in
commercial cases. The commercial community was
able to secure this concession because it was organized
and could bring concerted pressure to bear, and because
it was known that it covld and would withdraw its
disputes from the courts altogether and settle them by
arbitration if need be. In commercial cases the court is
allowed to dispense with technical rules of evidence and
other complications, but despite these concessions com-
mercial men still tend to prefer arbitration, and it is not
to the credit of the law that they should do so. It is fair
to add that the position of even the ordinary litigant
was improved in 1932 by the introduction of a simplified
procedure which can be used when the issues in an action
are expected not to be complicated. It should also be
added that there are many ways in which the costs of
litigation can be reduced if the parties agree to use them.
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As a rule they do not ; they may not be aware of them,
or if they are, there is likely to be one of them who
thinks that the regular procedure will give him some
advantage. But enough has been said to show that the
excessive costliness of the system is not a simple matter
which could be corrected by any single reform. It
results from a number of causes, each of which ne¢eds to
be considered separately in order to decide whether oz,
not the advantages of a proposed economy would outweigh
any loss of efficiency that it might involve.

The Spirit of the Law

The distinctive character of our law lies more in
its method of approach to legal problems than in the
particular rules of the system. Few of its rules have
special merits which make them superior to those of
other systems ; some, notably much of our land law,
still encumbered as it is with the relics of its feudal
ong_ins, have definite demerits. Our most characteristic
contribution to the world’s legal heritage 15 that we havk
learnt a particular way of applying law to the facts of lif¢.

This English method may be summed up by saying
that our law has always been more concerned to find a
satisfactory solutior for the particular case in hand than it
has either with the logical perfection of principles on the
one hand or with wider social interests on the other.
We have a rooted convictin that the practice of lav’ is an
art rather than a science, and as a result our law is both
intensely practical and intensely individualistic.

One manifestation of “its practical character is &n
instinctive assumption that if remedies, the means of
enforcing rights, are effective, rights can, so to speak,
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be trusted to look after themselves. Few of our uberties
are contained in any formal declarations of the rights of
Englishmen ; they are generalisations from particular
décisions given by the courts when individuals have
appealed to them for protection. The classical example
is the writ of habeas corpus, which safeguards our personal
liberty and the basis of our other freedoms, of speech,
of meeting, and of the rest, is the same.

The predominant concern of the law with the interests
of the individual is shown by its secular oppositien to all
arbitrary exercise of power, private or governmental.l
The struggles of the seventeenth century were in large
part a conflict between the common lawyers and the
king’s claim to an extra-legal prerogative, and in a some-
what different form the same issue is with us to-day.
To-day the question is one of the relation of the legal
system to the vast discretionary powers, both legislative
and judicial, that modern statutes confer on government
departments. It is right that our courts should be zealous,
as they are, to ee that these powers are not exercised
beyond the bounds within-which they are granted ; and
it is right that watchful critics in Parliament and outside
should protest against the grant of powers which are
unnecessarily arbitrary. But just as in the seventeenth
century the lawyers failed to see the, difficulties of those
on whom the governing of the country rested, so to-day
some of the modern critics of ‘ bureaucracy ’ seem unwilling
to admit that the expanding functions of government ¢an
only be fulfilled if administrative organs possess fairly
wide discretion to deal with issues for which the ordi
process of courts of law is too, cumbrous, too slow, and
too expensive. A better understanding between law

1 See ngte on Martial Law on p. 40.
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and administration is needed for the health of both,
but it will only be reached if each learns to understand
the strong points in the case of the other.

Professor Roscoe Pound has pointed out a danger in
the extreme individualism of our law. ‘It is con-
cerned’, he says, ‘not with social righteousness, but
with individual rights. It tries questions of the highest
social import as mere private controversies between
John Doe and Richard Roe. Its respect for the individual
makes procedure, civil and criminal, ultra-contentious,
and preserves in the modern world the archaic theory of
litigation as a fair fight, according to the canons of the
manly art, with 3 court to see fair play. !

The criticism is just, but the remedy 1s mn our own
hands, as indeed it is fot all the defects, many and serious
as they are, in our law. If individual rights are used
anti-socially, it is for Parliament to re-define them in
terms which will prevent their abusive use, as our social
legislation is already doing within its own particulax
field ; but within the limits within which the public
interest allows the rights of individuals to exist, it is the
bounden duty of the courts of law to see that they are
upheld.

1 The Sptrit of the Common faw, p. 33
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A Note oN MARTIAL Law

The Duke of Wellington once said of martial law that
it 15 ‘ neither more nor less. than the will of the general
who commands the army. In fact martial law is no law
at all” Martial law in this sense belongs, not to English,
but to international law ; it denotes those powers that
the laws of war allow a commander to exercise ove
occupied territory and its inhabitants.

But English law, too, allows the military in certain
circumstances to assume powers outside the ordinary law,
and the state of things which then comes into being is
sometimes called ‘martial law’. It may be taken as
established that: (1) A proclamation of martial law
cannot of itself legalize these extraordinary powers.

¢ (2) They can only be exercised in an area where, and at
a time whep, actual war is raging, whether against a
foreign enemy or against rebels. (3) The courts and
not the executive or the military will decide whether
this condition is satisfied. (4) If it is, the courts will not
interfere with military action taken to rgstore the peace.
(5) Military courts set up to try breaches of military
orders are not true courts of law, but merely committees
of officers whom the commander empowers to conduct
enquiries on his behalf and to advise him. (6) When
peace is restored, the courts may be asked to decide
ether an act committed during the war exceeded what
ip gl the circumstance$ the-emergency made necessary.
(7} Almos} certainly Parliament would pass an Act of
Indemnity protecting mempers of the armed forces from
the conséquences of aéts exceeding the necessities of the
case, but’ dne in the homest belief that they were
necessary.
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In 1868 the first real national congress of Unions met in Mgnchester,
representing under 200,000 members ; in 1941 Trade Union member-
ship was over six million. Things grow slowly in British soil, but they
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BRITISH TRADE UNIONS

¢ Those tnstitutions which lie so near the core of
our social life and progress, and have proved that
stability and progress can be combined.’

The Rt. Hon. Winston Churchill,
in the House of Commons,
11 November 1942.

NATIONS, like individuals, have their special talents.
The British talent/is for doing things together.
Fostered, no doubt, by island security, yet independent, it
has been transplanted overseas. ¢ Together ’ has made and
sustains the British Commonwealth. ‘ Together ’ is the very
stuff of our democracy, as of our freedom with its rich
variety and robust tolerance. Among the diverse offspring
of this talent, trade unions take a place.

Beginning as groups of persons working at a given trade
or process who came together for mutual aid and in an
effort to get standard rates adopted within that trade or
process, the separate associations of workers have come
to recognise a common interest and to develop a common
technique. They have built up a powerful corporate
organization, which reaches out into the political field and
has established international affiliations. Nothing British
is fully logical in development or in action. Yet British
trade union history and practice alike show °‘ together ’ as
consistent and guiding thread of idea. This brought
workers into continuous-associations ; this has made these
associations a recognized part of our complex apparatus of
government by mutual consent. When, in the early
nineties of last century, Sidney and Beatrice Webb deyoted
two massive books to the study of trade unionism, voices
were raised asking whether the topic really deserved their
careful study. No such- voice would be raised to-day.
Freedom of association is as essential to working democracy
as freedom of speech or of conscience. Trade unions head
the Dictators’ list of victims.

3
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Every livi nism is a product at once of its
enviroznenmdoﬁaits inheritince. Trade unions had a
long and stiff fight for existence and for recognition. They
bear the marks of their past, apd cannot be understood
unless it is outlined, in however brief and imperfect a
survey.

In the History of Trade Uniomism, now a classic, the
Webbe place the establishment of continuous associations
of workers in the latter part of the seventeenth century, and
find them in many trades, before the introduction of steam
power. It was, however, only after the Industrial Revolu-
tion assembled men and women in great masses in factories
that the union, as we know it, appears.

The Fight for Existence

In the first half of the nineteenth century, such associations
as existed were small, and lived dangerously. The ending
of the Napoleonic wars left government and people full
of terrors lest revolution break out in England ; this
dread, and the extreme individualism of the economic
doctrines currently accepted, caused any combination by
workers to better their working conditions, hard as they
then were, to be regarded as subversive, and appropriately
suppressed. Up to 1824, indeed, to form such a com-
bination was a criminal offence. Ten years after the

assing of the act formally repealing the anti-combination

ws, a group of Dorset rustics were condemned to seven
years’ transportation, on the ground that they had ad-
ministered an unlawful ocath’ in initiating members at the
little village of Tolpuddle. The savage sentence was
officially commended by Lord Melbourne, gnd executed
with indecent speed.

Yet working and living conditions were so bad that men
and women had to rebel against them. There was, from
time to time, an effort to give the struggle national scope ;
thus the Chartist Movement of the 1840’s carried on ideas
spread earlier by men like John Doherty and Robert Owen,
both of whom dreamed of a single grand union of workers,
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and, momentarily, seemed on the point of realizing it.
Only momentarily ; after the failure of the Charter, unions
were in the main local, and, in the main, in such con-
centrated trades as the mines, iron and steel, engineering,
building, and the textiles. The aim of the relatively skilled
men was, primarily, to safeguard the conditions of their
own craft, by getting rates regulated and the number of
entrants controlled. Workers, in fact, thought very much
as their employers did ; they, too, bowed heads betore
the ‘ iron law ’ of wages as formulated by the economists,
and believed that there was only a straitly limited amount
of work to:go round. Yet, side by side with the craft
protection society, were the groups whose main aim was
to provide assistance to members when in need : Friendly
Societies developed, and also unions concentrating on
‘ friendly > benefits, The Co-operative Movement, too,
made its gallant start and quickly expanded.

Union of Unions

Even in the 60’s, organization was difficult. Trade
unions, outside the law, might not register as friendly
societies. They persisted, however, because they were
needed, and because people who work together come to
realize a common interest and a common purpose.
Gradually, too, struggling local and sectional societies
formed into national unions. This was mainly the work of
a notable group. William Allan, of the Engineers, Robert
Applegarth of the Builders, Daniel Guile of the Iron-
founders, Edwin Coulson of the Bricklayers, and George
Odger of the London Shoemakers were shrewd, solid,
practical men, working at their trades, who thought in
terms not of single unions but of united vnions. * They
got going, in London and other cities, trades councils
which, in each locality, brought the different trade societies
together for common action. Out of these trades councils
grew the first truly national congress, which, in 1868, met
in Manchester ; 34 delegates represented under two

, 5
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hundred thousand members. Moreover, the influence of
the five, and of their friends in the House of Commons and
outside, was strong enough to get an act passed in 1871,
after a Royal Commission, which established the legal
position of trade unions, and allowed, though it did not
compel, them to register as friendly societies. Almost
immediately, however, the Gladstone government passed
another act (the Criminal Law Amendment Act) which
made illegal almost anything that could be described as a
conspiracy or in restraint of trade ; and sent numbers to
prison. This second act’ was repealed in 1876 after the
Liberal government had been defeated in ithe general
election—a defeat helped by union votes ; but it compelled
the union leaders and a growing body of radical-minded
working men to realize the need of some kind of political
organization. The first working men candidates appeared
in the 187’5 election, and two of them—Alexander Macdonald
and Thomas Burt, both miners -got in. But they were
returned as Liberals. Even in the north, where trade
unionism had by far its greatest strength, trade unionists,
in so far as they thought politically, were apt to share
the individualism and hostility to action, by the State
of the Liberals of the day.

188¢—Match Girls and Dockers

came from the south. In the hot summier of 1889
the girls in a South London match factory suddenly struck
against intolerable conditions. The London Trades Council
and the little Women’s Trade Union League, born in 1876,
and largely middle-class, supported them ; they won. The

- gasworkers followed ; they-got their twelve-hour day
reduced to eight. Then the dock workers came out with a
demand for sixpence an hour—the famous tanner. Only
a fraction of them were in any union ; John Burns and
Tom Mann of the Engineers and Ben Tillett, who had just
got & tiny Teacoopers and General Labourers union into
being, led a revolt that was, in its origin, spontaneous, and,

6
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in its course, immensely aided by a revulsion in general public
attitude. This was due in the main to growing knowledge of
how the ¢ other half ’ actually lived, conveyed by such books
as Charles Booth’s great study of London and, on a more
popular level, "The Bitter Cry of Qutcast London and Henry
George’s Progress and Poverty. The public was, for the first
time in a major strike, almost wholly on the side of the
strikers. Funds were collected by newspapers ; subscrip-
tions poured in from Australia, £35,000 was wired ;
prominent persons came out on the side of thé men ; within
a month Cardinal Manning and Sydney Buxton, self-
appointed arbitrators, had effected a settlement which
granted all the dockers’ demands. Tillett’s fledgling ex-
panded into a great Dock, Wharf, Riverside and General
Workers union. Encouraged by this success new unions
sprang up, not in London only, but in the east and north.
The black coats were roused ; organizations were formed
by clerks, by shop assistants, and by Co-operative employees.
Trade union membership went up by leaps and bounds.
The new unijons, in the main, charged low contribution
rates ; they concentrated less on benefits than on a fighting
policy. Moreover, they were infiltrated by political and
even by Socialist ideas. ,

The awakening of the social conscience took multifarious
forms ; among them, the advent of a definitely Socialist
movement. In 1883, the first society was formed—the
Social Democratic Federation. It had the distinction of
attracting William Morris to its ranks, but its more typical
leader was H, M. Hyndman, whose rigid Marxism did not
appeal to the average British mind. More effective was the
Fabian Society, quietly founded in the next year, and soon

utting out a stream of highly effective propaganda tracts
&\rgely by Sidney Webb and Bernard Shaw), in which the
community was instructed how it could run its business more
efficiently on collectivist lines. Then, in 1893, came the
Independent Labour Party. Keir Hardie, its founder and
inspirer, was at once a Socialist and a Trade Unionist, leader

7
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of the Ayrshire miners. Elected as a wholly independent
M.P. in 1892, he soon realized how little isolated members
could achieve in the House of Commons ; he determined
to get his fellow trade unionists to break loose from the
Liberal allegiance and form a party of their own.

Making a Party -

To this end he gathered like-minded trade unionists, such
as J. R. Clynes, Ben Tillett, Robert Smillie, James Sexton,
and convinced Socialists from outside their ranks, among
them Bernard Shaw, Robert Blatchford, Katharine St. John
Conway (Mrs. Bruce Glasier) into what was, sagaciously,
called, not the Socialist, but the Independent Labour Party.
Its express purpose was to bring the unions into politics :
ultimately, Socialist politics. Johd Burns, at the time the
most powerful figure in the union world, was hostile ; the
newer unions were in most cases sympathetic. By 1899,
what Hardie called ¢ the Labour Alliance’ was in sight ;
in that year Congress, representing 1} million organized
workers, passed a resolution instructing its Parliamentary
Committee (such, till 1920, was the title of its executive ;
after 1920, General Council) to invite the co-operation of
¢all Co-operative, Socialistic, trade unions, and other
working organizations to jointly co-operate “in convening
a special congress” to devise ways and means of securing
the return of an increased number of Labour members to
the next parliament’ In February 1goo, this special
congress met in the Memorial Hall, Farringdon Street,
London, attended by delegates representing half a million
trade unjonists and 70,000 members of Socialist societies.
The delegates accepted the plans put before them for a
federal alliance of trade unions, Co-operative, and Socialist
societies ; and set up a Labour Representation Committee,”
composed of seven from the trade unions, two from the
I.L.P, two from the Social Democratic Federation, and
one from the Fabians ; Hardie was chairman ; secretary,
J. Ramsay MacDonald. These two had worked out the
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