DISSERTATIONS

ON

FARLY LAW AND CUSTOM

CHIEFLY SELECTED 1 ROM

LECTURES DELIVERED AT OXFORD

By Sfj{ ITENRY SUMNER MAINE, RCS.L LLR. T.R.S.

- " )
AUTHRR O ANCIENT LAW? VILLAGE-COMMUN TS IN THE FAST AND WIS LG
PR,

LONDON
JOHN MURRAY, ALBEMARLE STREET
1883

Ald 91“//.1. ‘,.vrv‘ml






PREFACE.

T®o coursks of lectures, delivered by the Author
while he had the honour of holding the Corpus
Professorship ef Jurisprudence in the University of
.()xford, have been already published with the titlds
K Villuge-Conn:lunities in the Fasg and West,” and
“TRe Early History of Institlfgions.’ The Substance
of.the present volume avas originally contained in
lectures which formed part of various éther courses
given by him at OxYord; but in some cases the
form has l)ecnvmato'rially altered.

The Author continues®in these pages the ling of
investigation which he has followedsin former works.
"He endeavours to conncet a portion of existing
institutions with a part of the primitive or very
ancient' usages of mankind, and of the ideas asso-
ciated with these usages. In his first fourvchaptcrs
he attempts, with the help of the invaluable serics
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of ¢ Sacred Books of the Kast,’ translated under the
suporintcndm;-c of Professor Max Miiller;'to throw
some light on that close implication of carly law
.with ancient+ rel(iginn which meas the inquirer (m’
the threshold of the legal systems of several societicss
which have contributed greatly to modern civili-
sation. In the chapters which follow, g treats oof
another influence which has acted strongly on carly
law, the authority of the King. In the later phr-
tions of the book he examines certain forms of pro-
perty and tenure, and cergain legal eonceptions an(l.
legal classifications, which have survived to our day,
hut which appege to have had their O;igin in remote
a,nﬁqulity. In a few frords at the commencemeiit of
his Seventh Chapter, the writer has | explained Jis
reasons for prefixing to his later chapters a discussion
of some  Theorics of Primitive Socicty.’

The Sllet:]l;;?O of Chapters V., VI., IX. and XP.
hag already appeared.in‘ the ¢ Fortnightly Review,’
and the bulk of Chapter VIII. in the ¢ Nineteenth

,

Century ;’ and the Author has to express his thanks

to the proprietors of those periodicals for their per-

mission to republish his contributions,
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EARLY LAW AND CUSTOM.

e

CHAPTER 1.
THE SACRED LAWS OF THE HINDUS!

Tnr study of the sacred languages of Tndia, which

has given to the world the modern science of ‘Philo-
Togy and the mogern theory of Race, began virtually
ire the studv of sacred Indian law. Sir Williamw

Toncs who though he was not absolutely the earliest

of Anglo-Indian Sanscritists, was the fusst to Yeach

the West that there was in the Bast such o langnage

*as Sanscmt and a literature preserved in it, does not
appear durigg his Oriental studies in England to have

suspected the existente of the treasure Mt was destined

to,disinter. HesScents tather to have sought the key
to . Eastern knowlgdge in two Ypoken and highly%

cultivated lfumnacres—Amblc and Pessian. But he
accepted a J udgeship in a Court of Justice newly esta-

blished in Bengal, under an Act of Parliament which

reservcd to native litigants the application of their

own laws' and usages in all questions of inherltance
B )
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snd contract ; and, from a much earlier period, it had
been the pmactice of all tite Indian Courts to attach
to themselves Moolvies and Pundits—that is, native
professors of Mahommedan and Hindu law—for the
purposg of Advising them on the legal rules, of which
these experts represented themsglves to be the deposi-
tarics. The ¢®rrespondence of Sir William Jones re-
peatedly expresses his suspicions (perhaps not always
quite just) of the fidelity and honesty of the native
advisers of the tribunals.  * I can no longer bear,” he
writes in September 1785, “to be at the merey of our
Pundits, who deal out Hindu law as they please, and
make it at reasonable rates when they cannot find it
weady-made.” Ile therefore formed gydetermination to
sacquaint himself personally with the sources of the law
from which they pretended to dragv their opinions,
With Arabic i wax alreadly familiar, and he thereforg
required no. ussistzu;:u in his studies ¢f Mahommedan
law ; but for the purposes of mastering the virtually
unknown language in which the ‘Hindu law was
contained, hé found it necessary to visit, during his
vacations several of the decaying and decayed seats
6f lcarning in which knowledge of it was still pro-
fessed, and lléoxﬁrunsed a stafl of Hindu scholars to
aid him in his Sanserit studies, and to record their
results.  The plan for improving the administration
of Anglo-Indian justice which finally commended
itselfto him was one for the preparation of a Digest
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in English of Hindu and Mahommedan law, whish
should need no Pyndits or Moolvies for s interpreta-
tion. Much to their honour, the Indiar® Government
of the day, formed of Lord Cornwallis and his Council,
accepted his offer to preside over the undertaking, and
liig staff of native experts, considerably increased, was
taken into the Government service. 8 his monument,
hy Flaxman, in theschapel of University College at
Oxford, he sits surrounded hy his company of native
litegntes, amid conventional Indian foliage, burcheaded,
in the open air.

[t was in fact from these native Hindu teachers that
Sir William Jones learned, and the learned and curious
all over the Wegt were gradually informed, that in a
prt of the world just coming under the DBritisle
“eeptre there exgsted an ancient language, the elder
:sisu'r of the classical languages so konpured th the
West, a series 8 poems which fjight not unjustly be
comJ):lred to the [lomericeepics and the Attic drama,
amtl laws tyice as old as the legislation of Solon and
the Twelve Tables of Rome. It is imfossible now-—
ngw that Indiahas Become more commonplace as she
has got ncarer ; now that, herd at all events, she #
associated with frontier wm"s, hudgess, opium, and
g.rey shirtings—to reproduce the keen throb of intel-
lectual iuterest which the literary portion of these
discov.eries sent through Lurope. But Sir William
Jones whs even more of a jurist than a schol¥, and

u 2
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nothing scems to have surprised and interested him
more than the assurance of hix teachers that, in the
ancient langhnge he was learning, there survived legal
writings asserted to he of sacred originy of vast an-
tiquity, and of universal obligation among Hindus.
The oldest of them was said to have heen dictated by
Manu, a divinetheing who had heen mysterionsly asso-
ciated with the ereation of all titings; and it was de-
seribed as the acknowledged basis of all Hindu law and
Hindu institutions, the fountain of all civil oblig:ition
to more than a hundred millions of men.  The hook
was actually extant, and the translation of it which he
gave to the world, with the title ¢ Institutes of Hindu
Law, or the Orvdinances of Men, gecording to the
&loxs of Cullitea,” was the first-fruits of his labowrs on
the Digest which he had plannedy  He seems, u{
fact, To have ragarded it ag standing to this projected,
Digest mueh in th¢ same relation*as the Roman
Institutes to the cclebratod Digest of the Lmperor
Justinian, )

[t does not scem to me pessible to doubtwthat the
account, which Sir William Joifes g’wve of the Bopk
af Manu in his Preface to his , translation was a
rationalised version of the statements made to him
by his native teachers, who seem all to have helonged
to one particular school of IHindu learning, accus-
towed to hold Manu in especial honour.  Sir William
Joney considered this personage, who, in the treatixe
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called after him, sits ‘veclining on his arm, with his
attention fixed on® one ofjcet, the snpr’mc God,” as
a real individnal human being, and the personal
author of the legislation attributed to him.  Sir
William Jones compares him to the Cretane Minos
an® the Egyptian Man, partly on account of the con-
sonance of names. s I have just Stated, he sees an
analogy in this law-hook to the Institutes of the
Roman Justinian, but he assiens to it the prodigious
d:lt«‘»f’],%() years before Christ. In the light of newer
knowledee, which nevertheless might not have existed
but for Jones, we can see that these statements of his
require correetion. There is no doubt that, it Manu
ix to he comparal to a hook, known to Englishmen?
it should Jiave been to a book a good deal more
familiar to the® than the Roman Institutesg the
hook pf Levmuh For ’\I.mu thot®h® it contains
a good deal of ]1\\' is c“vnll.lllyw hook of ritual, of
priestly duty and religious observanee ; and to this
combination of law with religion the whuh- family of
Hindu writings, {o whnh the book of '\I.mu belongs,
offe some remark .xblo ch.u*acterlstu-\ on which | am
desirous of dwelling. It is pot .1t, ﬂlc same time to
bg supposed that the combination Is peculiar to the
Hindus. Thereisno systmn of recorded law, literally
from China to Peru, which, when it first emerges into
notice, is not xeen to be entangled with religious
ritual an®l observance. The law of the Roman¥ has
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been thouglit to be that in which the civil and Pontifi-
cal jurisprufence were earficst and most completely
disentangled. Yet the meagre extant fragments of
the Twelve Tables of Rome contain rules which arc

plainly' q-elig§0us or ritualistic :—

Thou s]mlt not square a funer:f pile with an adze.
Let not Wothen tear their cheeks at a funeral.
Thou shalt not put gold on a cerpse.

We are told by Cicero (¢ De Legibus,” 2, 25, 64)
that scveral of these rules contained in the Jenﬁl of
the Roman Tables were taken from Greek originals.
Ile attributes the Greek rules to Solon, and explains
that they limited the costliness of the ancient ritual
of funerals. .

The opinions of Sir William Jones produced great,
effects both in the East and in the West. One result
which followed*from them T must pass by with notice:
very unequal to its pr'lctlcal importance. The Anglo-
Indian Courts accepted froth the school of Sanscritists
which he founded the assertion of his Brahmanical
advisers, that the sacred laws beginning in thé extant
book of Manu were_ acknowledfred by all Hindus to
e binding on them. The i impression in the mind' of
the English judicial officers—an i impression shared, 1
infer from its language, by the English Parliament—
manifestly was that the sacerdotal Hindu law corre-
sponded nearly to the English Common Law, aad was
at ledst the substructure of all the rules of life followed
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by Hindus. It is only just beginning to be perceived
that this opinion Jiad a very slender fogndation, for
it is probable that at the end of the last Century large
masses of the Hindu population had not so much as
heard of Manu,! and knew little or nothing of the
legal rules supposgd to rest ultimately on his
authority. The original range of operation which it
is possible to allow to the sacerdotal laws has been
much narrowed by very recent investigation. Some
yeads ago, on my return from India, I stated in a
hook on ¢ Village Communities in the East and West’
(pp. 52, 53) the opinion which I had formed after
personal inquiry among Indian judicial officers,
‘The conclusiog,’ T said, ‘arrived at by the persons
Who scemn to me of highest authority is, first, thas
‘the codificd lawy—Manu and his glossators—cmbraced
originally a much smallet body of wsage thaft had
been imagined® and next, that®the customary rules,
reduced to writing, have been very greatly altered by
Btahmanigal expositors, constantly in spirit, sometimes
in tenom Indian law may in fact be affitmed to consist
of a very great number of local bodics of usage, and
of one set of custos, rcduced fo writing, pretending
to a diviner authority than "the rest, exercising con-
sequently a great influence over them, and tending,

! A high suthority informs me that there are few, if any, re-
ferencas to Manu in the Sanserit literature other than the legal
treatisds, ¢ These last quote a ¢ Manu,’ but the writingg quoted
under that name are not those now extant.



8 ’l‘HJ‘l_ SACRED LAWS OF THE IJINPUS. CHAP. L.

if not checked, to absorb them.” Since then, my con-
clusion has heen greatly fortified by more systematic
examination ‘of the phenomena. There is in India
a province, the Punjab, the country &f the Five
Rivers; which was the earlicst seat of the Aryan
Hindus on their descent from their original home
into the Indianplains. The laws and institutions of
this province have quite lately been the subject of an
exhaustive official inquiry (‘ Punjab Customary
Law,” editel by C. L. Tupper, Calcutta, 1841).
Among scveral results of great interest which seem
to me to have becn reached, one is that we have in the
Punjab the Hindu institutions very much in the state
in which they were before the Brahmanical expositors
took them in hand. The'traces of the religious ideas
which profoundly influenced the development of what
is known as theellindu law*are here extremely slight ;
and few things can Be more instructiVe to the legal
archaologist than the comparison of the Punjab
rules with those worked out in DBrahmanigal schools
far to the southi-cast. This Punjab Hindu law ex-
hibits in fact some singularly close resemblances to
the most ancient Roman law. There is also evidence
that the stream of- Hinduism which at some time or
another flowed over the southern peninsula of India
was extremely superficial.? The southern llindu has

2 Much attention is deserved by the two works of MrdJ. H.
Nelson,..t View of the Hindu Law as administered by ‘the High
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always been regarded as a lax Hindu ; but the truth
seems to be, not.that he negligently gviolates the
Hindu sacerdotal law, but that neither he nor his
forefathers eVer knew it in anything like its integrity.
Some other views, which are not ndw yecepted
byethe most learned, Sanscritists, had their origin in
the theories first propounded in Sir®William Jones’s
prefice.  The probhble antiquity of Manu’s law-
" book was much exaggerated. Its true date is un-
kno#n : in Indian literary history there are almost
no trustworthy dates : but it is now believed to be
relatively modern—almost the most modern of a
large family of Sanscrit writings more or less treating
of law. This epinion is the result of a test first
applied by Professor Max Miiller, and now univer?
sally accepted Wy Sanscritists as conclusive. T]m
daw- bouk of Manu is in velse, and Peme is one of
the expcdlents for lessening tht burden which the
,'memory has to bear when writing is unknown or
very littles used. But there is another expedient
which s®rves the same ohject. This is Aphorism or
Proverb. Even now in our own country, much of
popular wisdom iw preserve elther in old rhym®
og.in old proverbs ; and it is well aScertained that
Court of Madras, and The Scientific Study of the Ilindu Law, par-
ticularly the first, There may be a question whether the practical
evils pointed out in these books are now remediable, or, if they are

remedidbole, by what methods they should be removed : bufof their
existence 1'do not think there can be any reasonable doubt.
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during the Middle Ages much of law and not a hittle
of medicine fwas preserved among professions, not
necessarily c{érkly, by these two agencies. A great
deal of old German law compressed into maxims has
been preservéd, and it is probable that the Latin legal
maxims well known to English lawyers, and some-
times spoken oft 4 the quintessence of wisdom, were
really aids to recollection.  As to? Verse, the ordinary
medical practitioner once carried his professional
knowledge with him in the versified Latin rulé of
the school of Salerno—that curious body of medical
precepts which begins with the grim warning, ¢con-
tra vim mortis non est medicamen in hortis”  In Sir
William Jones’s day, an abridgmentsof Lord Coke's
«Reports’ in verse was in existence; and he gravely
remarks that, if the verse had heen snoother and the
law thore aoccusate, every student might have been
advised to use it. Now, the Sanscrit law-books are
sometimes in aphoristic prose, sometimes in verse,
sometimes in a mixture of both ; and he canon
established by Max Miiller is that, in India at all
events, books of aphorisms are ‘older than books of
verse ; and the clue"bei‘ng once found, many more
proofs disclos¢ themselves that Manu, which is
wholly in verse, is much more recent than the Hindu
law-hooks (such as Apastamba and Gautama®

3 Apasta,mba and Gautama are translated in vol. ii. 8f Max
Miillers Sacred Books of the East, Vasishtha in vol. ix Baud-
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which are wholly in aphoristic prose), and even mor®
modern than books (liké Vishnu andgVasishtha*)
which are partly in prose and partly in verse. ‘In
the whole of Vedic (that is Hindu scriptural) litera-
ture,” says Max Miiller, ‘there is no work avritten,
like Manu, in the megular epic sloka, and the con-
tinuous employment of this metre i¥ % characteristic
mark of post-Vedic writings.” Manu, thercfore, in
slute of its great modern reputation, belongs to the
Hirklu Apocrypha.  Nor is it believed that we have
the book in its original form. Dr. Jolly (preface
to Vishnu) speaks of the ‘abundant evidence’ for
its having undergone modifications and entire trans-
formations in siccessive periods.

The result of all this literary investigation and
.discussion is, that no book has had so many dates
sattributed to it as the book of Mamu. St W.
Jones placed its age at 1280 1.!.0., Schlegel at 1000
B.Co Elphinstone at 900 B.c., Monier Williams at
about the fifth ccntury B.c., Max Miiller at not carlier
than 200 s.c. But the hlgh authority 7of the late Dr. -
Burnell is now c1ted for so late an age of the original
book as 400 A.p.sand it hag even been attributed #n

hiYana, in the same volume, and his most important chapters in
West and Biihler’s Digest of Hindu Law. This writer is regarded
by learned Hindus as an extremely old authority, but the extant
text is_in a very untrustworthy condition, as may be seen from Dr.
Biihler's dntroduction. Vishnuis translated by Jolly v‘vol v.
of the Sacred Books. 4 Ibid.
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its I;resent form either to the eleventh or the four-
teenth centuyy of our era.* (See Nelson, ¢ Scientific
Study of Hindu Law,’ p. 37.) It is as though it
were thought doubtful whether a particular work
were composed at the fabulous date of the Taking
of Troy, or at the historical date of the Battle of
Bannockburn. “Fhe book itself, however, purports
to be coeval with the creation of the world, and I
suppose that a Ilindu holding the opinions now
considered orthodox would be bound to claim & it
an indefinitely high antiquity. At the same time, its
andacious pretension to be of divine origin is out-
done in some of the writings now shown to be older,
for the so-called Code of Vishnu professes to have
been dictated by one of the Persons of the ITindu,
Trinity to the Goddess of the Earth.

When thie scred legal literature of the Hindus is
surveyed in its entimt'y, it is impossiblg not to recog-
nise the plausibility of the modern theories of.its
origin. No one treatise, and still less theeagaregate
of treatises, is the production of an individual Inan or
of an individual mind. The literature is the graduzl
growth of schools of learned Brahmans, which are
still found in India. They are companies or cor-
porations of men devoted to sacred learning. Per-
haps the nearest analogy to their work is to be found
in the labours of the Benedictines. But the ,com-
parisox. must not he pushed too far. The cofception
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of a celibate order appears to have been unknown to-
the early Hindug. Each school was either in its
beginning an actual fawily, or, if origiﬁally it was a
mere collection of voluntary pupils sitting at the feet
of a teacher, it tended to shape itself upon the model
of the family, as th(.: only known form of pe.rmanent
association. The distinction betweewr one school and
another probably consisted in the particular set of
authorities (as it would now be, the particular stand-
ardg books) which it followed ; and, as it went on
from generation to generation, it was recruited partly
by voluntary adherence and partly by hereditary
descent. The double process is clearly reflected in
the text of onecgof our oldest authorities, Apastamba.
The student desirous of being initiated into sacresl
.learning is to go to a man ‘in whose fanily it is
Jiereditary, who himsell *possesses it,qand who is
devout in following the law ’*(Apastamba, 1. i. 1.
11). On the other hand, the pupil is directed to
consider the teachers of his teacher as his ancestors
(Apastamba, 1. i. 7. 129. This view 8f the relation
of teacher and pupl has by no means died out in
India. The Hindps still regard ‘a school consisting
of a succession of teachers and pupils as a spiritual
fatoily* (Dr. Bithler, loc. cit.) And according to
the letter of the law recognised by the Indian Courts,
though not perhaps according to the actual practice.
teacher and pupil still inherit from one anothyy, just
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as they did in the remote days of Apastamba, who
lays down that, on failure of the nearer kinsmen,
‘the spiritugl teacher inherits, and in failure of the
spiritual teacher a pupil shall take the deceased’s
wealth, and use it for religious works for the deceased’s
benefit, or he may himself enjo;: it’ (1. vi. 14, 3).
There arc analogics to this sacredness and strict-
ness of litcrary relations in the literary history of
two societics with little or no intellectual likeness to
the Hindus. Mr. Grote’s theory of the Hoyeric
poetry, taken in a mass (ii. 176-178), is that it was
the aggregate production, not of one man, but of a
gens or clan of Homeridw®, of whom Homer was the
name-giving ancestor, real or suppqged, the ‘divine
or semi-divine eponymis or progenitor, in whose
name and glory the individuality of every member
of tke gens ywgs merged.” « ¢ Homer is no individual
but the divine or hgj‘oic father of ther Homerids, the
ideas of worship and ancestry, coalescing, as they con-
stantly did, in the Grecian mind.’ A still nearer
analogy is one which, like many others, occues in the
ancient legal literature of the Irish. *¢ Literary fostey-
gge, I wrote in a former work (‘Early History .of
Institutions,’ p. 242), ¢ was an institution nearly con-
nected with the existence of the Brehon law schodls,
and it consisted of the various relations established
between the Brehon teacher and the pupils he received
into pis house for instruction in the Brehpn lore.
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However it may surprise us that the connection
between Schoolmaster ard Pupil was, regarded as
peculiarly sacred by the ancient Irish él?nd as closely
resembling *natural fatherhood, the Brehon tracts
leave no room for doubt on the point. It is expressly
laid down® that it %reuted the same Patria vP()l‘('shml
as actual paternity ; and the literawy foster-father,
though he teaches gratuitously, has a claim through
life upon portions of the property of the literary foster-
song Thus the Brehon with his pupils constituted,
not a school in our sense, but a true family. While
the ordinary foster-father was bound by the law to
give education of some kind to his foster-children—
to the sons of ghiefs instruction in riding, shooting
with the bow, swimming,” and chess-playing, and
instruction to their daughters in sewing, cutting out,
,and embroidery—the Brehon Qrained,his fosterssons
in learning of*the highest dighity, the lore of the
chief literary profession.. He took payment, but it
was the law which settled it for him. It was part of
his status, and not the result of a bargain.’

o« On the whole, few literary theories of modern
mintage have more to recomnfend them than that
which Professor Max Miiller firstsgave of the large

 The literary foster-father has the power of pronouncing
judgment and proof and witness upon the foster-pupil, as has the
father Jpon the son, and the Church upon her tenant of ecclesias-
tical landg (Anetent Laws of Ireland, ii. 349).
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extant body of Hindu sacerdotal legal writings.
They were gradually evolved by Brahmanic families,
real or artificial. ¢ The great number of these writ-
ings,” he says in his letter, first printed in Morley’s
Digest,! ‘is* to be accounted for by the fact that
there was not one body of Kalpa-Sutras hinding on
all Brahmanice families, but that different old fami-
lies had their own Kalpa-Sutras. These works are ‘
still very frequent in our libraries, yet there is no
doubt that many of them have been lost. Sutrds are
quoted which do not exist in Europe, and the loss of
some is acknowledged by the Brahmans themselves.’
As regards the Manava Dharma Shastra, the Manu
translated by Sir William Jones and asserted by his
aative teachers to be the basis of all sacred Hinda
law, it is a late redaction of the legal, doctrine of the_
Matf@vas, a.gens or clan'called after a Manu fre.
quently mentioned. j4 Sanscrit literature, but men-
tioned by the writer of thesextant book as somebody
different from himself. If the old Manu, ever com-
posed a law-book (which is doubtful), it~would
certainly not have been composed in'the metre of the
axtant code.

The theory upon which these schools of learned
men worked, from the ancient, perhaps very ancient.
Apastamba and Gautama to the late Manu and the

6 Now to be read at p. 1 of the Introduction to Apastamba, in
vol. ii. €f the Sacred Books.
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still later Narada, is perhaps still held by some per-
sons of earnest religious conictions, but in. time now
buried it affected every walk of thought. " The fun-
damental assumption is, that a sacred or inspired
literature being once believed to exist, all knowledge
is contained init. The Hindu way of putting it was,
and is, not simply that the Scripture is*true, but that
‘everything which is true is contained in the Scripture.
From very early times, the Hindu doctors appear to
have, lgcen conscious of difficulties in the interpre-
tation or application of their theory. Sometimes
books of authority contradicted one another, Somre-
times they failed to supply a basis for received
doctrines or for imymemorial religious practice. One
of the earliest of expedients was to suppose the loss
of “passages in the most ancient portion of the
Scriptures. “If you ask,’ says Apastamba, ‘why
the decision of the Aryas presupjigses the existence
of a Vedic passage, then I.amswer, All precepts were
originally taught in the Brahmanas, but these texts
have begn lost. Their former existence may, however,
be: inferred from ‘usage. It is not, however, per-
missible to infer the, former existence of a Vedic.
passage where pleasure is obtained by fellowing the
custom ; he who follows such usage becomes fit for
Hell” (1.iv.12.10). With the aid of such expedients,
of which several are still in use among learned Hindus,
the theory has survived ; and it is to be observed that
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such a theory, firmly held during the infancy of syste-
matic thought, tends to work dtself into fact. As
the human mind advances, accumulating observation
and accumulating reflection, nascent philosophy and
dawning %cience are read into the sacred literature,
whilt they are at the same time limited by the ruling
ideas of its phestly authors. But as the mass of this_
literature grows through the*additions made to it byw
successive expositors, it gradually specialises itself,
and subjects, at first mixed together under vague
general conceptions, become scparated from one
another and isolated. In the history of Law the
most important early specialisation is that which
separates what a man ought ter do from what he
ought to know. A great part of the religious litera-
ture, including the Creation of the Universe, the
structurea® Heaven, Hell, and the World or Woylds
and the nature of the Gods, falls under the last head,
what a man ought ¢o know. Law-books first
appear as a subdivision of the first branch, what a
man shouldl do. Thus the most ancient booka of this
class are short manuals of conduct for an Aryan
Hindu who would lead a perfect life. They contain
much more¥itdal than law, a great deal more about the
impurity caused by touching impure things than about
crime, a great deal more about penances than about
punishments. They are intended to guide the faithful
Hindu of the three higher castes from birth to death,
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and give him full directions for living first as a
student of holy books, ncrt as a householder (or, as
we should say, a citizen), and finally—fcr that is
assumed to be the proper lot of every man in old age—
as a religious ascetic or a hermit.”

This remarkable distribution of life runs through
the whole serics of sacred legal writthgs, and only
disappears when they become mere law-books. The
Brahman alone teaches, but the entire youth of the
three 8higher castes, Brahmans, Kshatriyas, and
Vaisyas, come and sit at his feet to be instructed in
sacred learning ; it is rot even certain from some
passages whether the lowest and most despised of
castes, the Sudras,are always excluded. This is the
perjod of Studentship. When it comes to an end,
the instructed Hindu returns to his family and to
civil affairs. He is then the Househ&Mer, Bl.lt,
when old age is heginning, it is “assumed in these
books {whatever may have béen the actual practice)
that he withdsaws from active life and closes his days
s a I1&mit or Ascetic, follbwing a code of self-denial
which is prescribed for him in full detail. It is of
zourse to the second of these periods, that of life as a
Hoygeholder, that we must look for whatcVer light the
sacred laws of the Hindus may throw upon the ancient

" The Student, who had completed his novitiate, might at any
time becom$ ap Ascetic, but the regular course of life is that in-
dicated in the Text.

02
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history of law. The first of them, Studentship, is
remarkable, as disclosind the trae secret of the hold,
of the sacred literature on large portions of the Hindu
race, and of the respect paid by it to ‘the teachers of
the race, the Brahmans. For the education of the
young Hindu is not merely an education in the holy
texts and docttines; it is a training in reverence, almost
amounting to abject servility, bestowed on the litera-
ture and its professors in about equal proportions and
inculeated by a system of rules adapted with &xtreme
gkill to immature minds, The third period, however,
that of Asceticism, is the one which on the whole
scems most unintelligible to the modern reader of
these books, and it merits some spetial attention before
this chapter is closed. The duty of adopting’ the
ascetlc life, and the rules for fellowing it, refcrred
to in allFthe law tracts, are discussed at much
length by Manu 4 én the sixth chapter. ¢ Having thus
remained,’ it is written, ¢ in the order of Ilouseholders,
let the twice-born man (* twice-born,” that is, through
the study ‘of the Vedas); who has before esmpleted
his studentship, dwell in a forest his faith being firm
and his organs wliolly subdued. When the father of
a family pefceiVes his muscles become flaccid and his
hair grey, and sees the child of his child, let him then
take refuge in a forest. Abandoning all food eaten
in towns, and all his household utensils, let him repair
to the lonely wood, committing the care of his wife
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to his sons, or accompanied by her, if she choose
to attend him . . ..Let him be constantly engaged
in reading the Vedas, patient of all extremities

Let him bear a reproachful speech with patience ;

let him not, on account of this frail and feverish
body, engage in hostility with any one living. ith
an angry man let-him not in his tusn be angry ;
abused, let him speak tnildly ; nor let him utter a
word referring to vain illusory things . . . Delighted
with ngeditating on the Supreme Spirit, sitting fixed
in such meditation, without needing anything earthly,
without any companion but his own soul, let him
live in this world, seeking the bliss of the next . . .
A gourd, a woodenvhowl, an earthen dish, or a basket
made of reeds, has Manu, son of the Self-existent,
dec]ared fit vessels o receive the food of men devotul
to God.

It is still a domparatively codymon practice in
India for the aged Hindu to retire into religion,’
and the law, gs administered by the British tribunals,

makes provision in many- places for thé case of a
Hindu who has embraced a religious life, and ceased
to participate in any kind of secular’ business. There
is nothing by itself surprising in the custom, consider-
ing“the tremendous series of experiences which the
devout believer in Hinduism is led to expect as await-
ing him at the moment of his death. Nevertheless,
there is reason for thmkmv that the withdrawal of the
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aged from activity is more ancient than the Hindu
theological system, and has existed independently of ,
it, as a secular practice, in many early socicties. The
Patria Potestas, which is witnessed to by the ancient
law or custom of so many communitics, was founded
on pdwer quite as much as op parcentage ; and when
the power fail§, there are many signs that the patri-
archal authority departs. In the Ilindu law of
Succession, death is not by any means necessarily
the occasion of inheritance ; the contingency duite as
commonly contemplated is withdrawal from secular
life ; the householder quitting his family and dividing
his substance among his children—nay, being even
liable (though this is a violently Wisputed point) to
be forced into retirement by his sons. There is
some evidence, moreover, that, when the larger asso-
ciations of*®indu kindred, the Joint Families, were in
a more_ancient state than that in which we see them,
they recogniscd three elasses of persons as entirely
helpless and therefore dependent on.the group at
large ; the’ children, the ‘unmarried daughters and
widows, and the old men. The ‘seniors’ no# in-
frequently mentioned in the Irish Brehon law, and
stated to b¢ pérsons for whom the sept must make
provision, are no doubt aged men. '
There is reason, in fact, to belicve that at some
period of human history a revolution took place in the
status of aged men, not perhaps unlike that which is
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still proceeding in the case of women. There is
abundant testimony ,that tribes, long pressed hard by
encmies or generally in straits for subsistence, system-
atically put their members to death when too old for
lahour or arms. The place from which a wild Slavonic
race compelled their old men to leap into the sea is
still shown. And the fiercer savage has often in many
parts of the world made food of them. Nevertheless,
the ancient records of many communities, especially
those gof Aryan speech, show us old age invested
with the highest authority and dignity. Mr. Free-
man (in his ¢ Comparative Politics,” pp. 72, 73) has
given a long list of honorific names belonging to
classes or institutjons, which indicate the value once
set* by advancing societies ol the judgment of the
old Among them are, Senate, yepovoia (the Spartan
Senate), Smu,oyepowes (its Hemeric equivglgnt), meio-
Beis (Ambassaders), haldonman,' Elder, Presbyter,
Monseigneur, Seigneur, Sirg, Sir, and Sheikh ; and
Mr. F;'eeman.closes with the Old Man of the Mountain.
So great a number of titles, civil and eeclesiastical,
are gvidence of a Very strong sentiment, and suggest
that. this exaltation of old age wao a definite stage in
the ascent to civilisation. i

**There is a story of a New Zealand chief who,
questioned as to the fortunes of a fellow-tribesman
long ago well known to the enquirer, answered, ‘ He
gave us jo much good advice that we put him
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mercifully to death.” The reply, if it was ever given,
combines the two views which barbarous men appear
to have taken at different times of the aged. At first
they are useless, burdensome, and importunate, and
they fare #ccordingly. But at a later period a new
sense of the value of wisdom and counsel raises them
to the highesthonour. Their long life comes to be
recognised as one way of presetving experience. The
faculty of speech, which scparates man from the
brute, and the art of writing, by which the gociety
capable of civilisation is distinguished from the
society condemned to permanent barbarism, are simply
methods by which experience is enlarged, compared,
and transmitted, and by which munkind is enabled
to have more of it than is contained in single
separate lives. Yet the individug] life is always the
oriBinal sowece of experfence, and at some time or
other it must havg' been perceived that the more the
individual life was prolonged, the larger was its
contribution to the general stock. Thjs seems the
best explandtion of the vast authority which,<n the
infancy of civilisation, was assigned to assemblies of
aged men, independently of thejr physical power or
military prowess. It probably sprang up among
communities which had no writings to learn from,
and who were conscious that the importarice of the
arts which were necessary for their very ex1stence
was out of all proportion to the average shortness of
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life. Almost everywhere in the advancing portions
of the ancient world we fifd that the old, generally
organised in assemblies, had a large share of the
public powers, and there is a survival of these ideas
in the minimum limit of age which has been made the
condition of a seat in the artificial Second Chainbers
which have been constructed over modt of the civil-
ised West as supposed counterparts of the English
House of Lords. But these modern Second Chambers
reversd to a great extent the functions of the ancient
assemblies, known, from their names and otherwise,
to have originally consisted of old men. The Second
Chamber is nowadays assumed to have a veto in the
legislation of the Chamber which has the initiative ;
but’the ancient Senates, in their primitive condition
at all events, degided beforchand what ‘measures
should be submitted to the’ Popular A&embly, and
if they legislated themselves, thets enactments had
reference to special departments of State, such as
religion and finance. On the whole, they were rather
adminfstrative than legislative bodies. The nearest
analogy to the very ir;nportzmt control over the law-
making power which, they once possessed, must be
soyght in the indefinite but most real and effective
authority which an English Cabinet enjoys through
its virtual monopoly of the initiative in legislation.



26 RELIGION AND LAW. CHAP. 1,

CHAPTER 1L

.
RELIGION AND LAW.

THE most ancient of the books containing the gacred
laws of the Hindus appear to me to throw little light
on the absolute origin of law  Some system of actual
observance, some system of custom or usage, must
lie behind them ; and itis a very plausible conjecture
that it was not unlike the existing very imperfectly
sacerdotalised customary law of the Hindus in the
Pihjab. déut what they do show is, if not the
beginning of law,'the beginning of lawyers. They
enable us to see how law was first regarded, as a
definite subject of thought, by a special l,earned'class;
and this clads consisted of Jawyers who were first of
all priests. There are signs of the ‘ancient identity of
the two professions in the earligst recorded usages of
several races, Celts, Romans, and Greeks. Nobody,
for example, will understand the ancient Roman
lawyer, with that obstinate adherence of his to texts
which has characterised his profession during so many
centuries, and that method of stating bis facts in
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inflexible formulas which has only just died out in
this country, unless dt is realised that the jurisconsult
sprang from the pontiff or priest. All through the
Middle Ages the lawyer who was avowedly a priest
held his own against the lawyer who professed to be
a layman ; and ours js the only country in which,
owing to the peculiar turn of our legdl history, it is
difficult to see that, oh the whole, the canonist exer-
cised as much influence on the course of legal develop-
ment s the legist or civilian. If the Roman Empire
had merely transmitted its administrative system to
Western Europe, and if it had not bequeathed to it a
coherent body of codified secular law making con-
siderable approacH to completeness, it is very doubtful
whiether the general law of the West would not even
now reflect a partigular set of religious ideas as dis-
tinctly as the Ilindu law reflects the sacerdotal cén-
ceptions of the Brahmans.

It,is necessary, first of «all, to observe how the
priestly character of the Brahmanical authors of the
law-beoks affected their view of conduct, a’word which
must be used at the ‘outset in preference to ‘law.’
Shortly, this view is,intimately affected throughout
by their belief as to the lot which awaits human
beings after death. This lot will be made up of
various experiences, some of which correspond to
direct reward or punishment in Heaven or Hell, as
conceived hy the Western religions. But the Hindu



28 RELIGION AND LAW. CHAT, .

belief concerning the posthumous state of man, and
the Buddhist be'ief which has mainly sprung from it,
differ from the most widely diffused Western beliefs

in that the Transmigration of Souls fills as large a
space as ditect reéward and punishment, and in that

rewards and punishments in gll their forms are re-

garded, not as* eternal, but as essentially transitory.

It is beside my purpose, I shoifld observe, to consider
what may have been the most ancient faith or faiths

of the Iindus, and still more how far the refigious

ideas reflected in the books before ns represent their
existing religious doctrine. In the works of which
I ' have been speaking, the early manuals of law, belief
has reached a dcfinite stage, which¥may be examined
by itself and which seems to me extremely instructive.

Hindu theology, from very remote, times, appears to
haVe regarded the univetse as having been destroyed
and again createds and as destined®to be destroyed
and again created ; but during the enormous in-
tervals between these destructions and .creations the
aggregate of existence is cvoncelved as indestractible
and as incapable of increase or diminution. The sum
of life, in particular, is always cqnstant. This essence,
life or soul, & régarded as running in a continugus
stream through all animate, perhaps we might say
through all organic, nature; but it is always re-
turning on itself—never ending, still beginning. '
This stream of life is divided into portionseor parcels,
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which are temporarily detained in external forms,
but which are constantly passing from one form to
another without losing their identity. Men, animals,
holy sages, and the gods themselves, are not essentially
different from one another. The same life or soul
pervades them all, clothing itself in one formn after
another. Existence itself does not* end, but its
successive stages aré terminable and transitory.
When a man still contamninated by impurity dies, his
spirity passes through a serics of purgatories ; from
the last of these it cscapes to clothe itself with
one animal shape after another, and at last it finds
embodiment in a human frame, which at first will
probably be frail 3r sickly. But, after a seccond birth
thtough the study of the Scriptures, the virtuous at
(}éatll pass straight into Heaven, where their stock of
virtue will keep them for-long ages;~but it will
gradually wear dut, until some rdmnant of it carries
them back to earth, to reappear among the prosperous
and the poyerful. ‘ Men of all castes, if they fulfil
theireassigned dutics, enjoy in leaven®the highest
imperishable bliss. Afterwards, when a man who
has fulfilled his duties returns to this world, he ob-
tains by virtue of a remainder of wmenit birth in a
di.;.tinguished family, beauty of form, beauty of com-
plexion, strength, aptitude for learning, wisdom,
"wealth, and the gift of fulfilling the laws of his caste
or order. . Therefore in both worlds he dwells in
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happiness, rolling like a wheel from one world to the
other’ (Apastamba, 11. 4. 2. 2 and 3). Even the
gods in Heaven, who are looked upon as not much
more than men of extraordinary virtue, will in time
- exhaust tlieir store of merit and pass out of blessed-
ness.” ‘It is by favour of ,the Brahmans,’ says
Vishnu (x1x. $2), ¢ that the gods reside in Heaven.’
The Wheel mentioned in the above passage from
Apastamba is a favourite image with these writers.
They figure existence as a wheel spinning tound.
Religious pictures, representing the circle of life with
its various compartments, with Heaven at the top and
1ell at the bottom, and with human and animal ex-
istence at the sides, are common Yin the East; but
though they are not unknown to Hindus, they "are
more {requently found among Buddhists,' who must
have borrowed the synibol of the Wheel from an
older Hinduism, ,And who appear to attach to it a
special spiritual signifrcance.  In the Buddhistic
Wheel-pictures, Buddha is desplgc%e?l outside the cir-
cumference, in the attitude*of benediction, He only
has escaped from the weary c.ycle of existence,,and
stands alone in Nirvana, apart from gods and men.
The assumptiorf of such a possibility would doubtless
be regarded by orthodo¥ Hindus as atheistic. Ex-
alted religious feeling takes with them the form of
meditation on Brahma, the Atman, the Infjnite, the

1 See Note A at the end of this chapter, * Wheel'pictures,
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Self-Existent, the ‘immortal and spotless,” who lies
enveloped in matteg, and is the dwelling of all living
creatures,” who is, ‘like a city, divided into many
streets.” Here and there they express themselves on
this topic in language of much sublimity.*

I shall bave occasion to explain in the next
chapter that one particular religiouse system of the
greatest antiquity which is shadowed forth in these
books stands quite apart from the beliefs which I have
been gxamining. It is very probable that these belicfs
were themsclves compounded of divers more ancient
parts, and that direct reward or punishmnent, and in-
direct reward or punishment by transwmigration, did
not originally belbng to the same body of doctrine.
Heaven and Hell and the Transmigration of Souls
are, however, all referred to in the oldest of the law
treatises, though briefly and slightly. -In the more
recent writings ® (some of them; however, not so
modern as Manu) these subjects occupy a great space,
and have been vastly amplified by gloomy and fan-
tastio imagination. Heaven, as is not” unusual in
religious systems, is but faintly sketched ; but the
Hells, or, as they would more properly be called, the
Purgatories (since they are essentialby tyansient), are
described with the utmost minuteness of detail.
They are twenty-two in number, each applying a
new variety of physical or moral pain. It would be
a mistaKe, I think, to suppose that they were created
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by a single imaginative effort, like the circles of
Dante’s Inferno.  They rather belong to widely
scparated grades of the conception of punishment.
Such places of retribution as the twenty-first of these
Purgatories, where souls wander in sword-leaved
forests ; the nineteenth, where they stray over rough
and uneven roads ; the fifteenth, where they sink in
stinking clay, are probably much older than the first,
or place of darkness ; the fourth, or place of howling ;
or the places of burning, parching, and pressjng to-
gether, which stand tenth, cleventh, and twelfth.
These last seem to me not older than the infliction of
regular (but originally very criel) criminal punish-
ments by civil rulers possessing osganised authority.
The torture chambers of princes have very strongly
influenced the conception of posthumous punishment,
as may be sgen by comparing what remains of some of
them—for examplg, of that in the free city of Nurem-
berg—with a picture in which some painter of the
fourteenth century gives form to the popular” ideas
concerning d’urgatory and Hell.

The sojourn of the sinful soul in each of these places
of punishment is, as [ have said, always terminable, but
its length is gxpressed in language suited to astronomi-
cal magnitudes, If, for example, 2 Brahman be slfin,
as many as are the pellets of dust which his blood
makes on the soil—that is to say, on the burnt-up soil
of India—so many are the periods of a thoushnd years
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the slayer must pass in Hell (Manu, x1. 208). The
duration of punishment is imagined by the Bud-
dhists with even greater extravagance ; and indeed on
all these subjects they seem to have outdone the doc-
trine of the Hindus. The frightful Buddhi8t pictures
of torments in hell are tolerably well known. They
arc mostly of Chincse origin, and prébably exagge-
rate (but do not more than exaggerate) the criminal
justice administered from time immemorial in the great
organiepd Chinese Empire and its dependent kingdoms,
in which the highest importance seems always to have
been attached to the deterrent effects of punishment.

The series of Purgatories is, however, at last
worked through, 4nd the soul or portion of life
emerges to begin a course of transmigration which
may bring it again to humanity. I have already
stated my opinion that the purgation of sin or im-
purity by transthigration, and it purgation by
punishment in hell, did not ariginally belong to the
same system of religious thought. But in these
Hinduw «law-books they are blended together; and
the sinful spirit, released from purgatorial pains, has
still fo pass through a succession of animal or vege-
table forms before it is again clothed with a human
bptfy. It is hard not to smile at the grotesque
particularity of detail with which such writers as
Vishnu and Manu depict the transmigration of souls.
‘ Criminals jn the highest degree enter the bodies

D
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of all plants successively. Mortal sinners enter
the bodies of worms er insects. Minor offenders
enter the bodies of birds. Criminals in the fourth
degree enter the bodies of aquatic animals. Those
who had committed a crime affecting loss of caste
enter the bodies of amphibious animals’ (Vishnu,
xuv. 2). These general statements are followed
by a prodigious number of others, mentioning the
class of creature into which particular sinners enter.
There is perhaps a natural fitness in some of them,
but others look like arbitrary assertions or wild
guesses. One who has appropriated a broad passage
becomes a serpent living in holes. One who has
stolen grain becomes.a rat. OAMe who has stolen
water becomes a water-fowl. But what is to be.said
of the transformation of the stealer of silk into a part-
ridge ; of the thief of linen into a ﬁ'og ; of the cattle-
stealer into an igyana ? I may venture at the same
time to suggest that what seems to us most difficult
to understand in these beliefs once appeared” simple
and natural. It has been observed that savages look
upon the transmutation of on€ creature into another
as almost an easy, everyday process.  Primitive .men,
living constantly in the presence of wild animals,
preying on them and preyed upon by them, do *not
seem to have been struck by the immense superiority
of the man to the brute. They appear to’ have
“been impressed by the difference bet'wé‘en living
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things and everything else, but to have considered
the forms of animate being+ as separated from one
another by a very slight barrier. Some very interest-
ing inferences have rccently been drawn from this
savage characteristic; and it has been pbinted out
how in those survivals of a very ancient world, fairy
tales and myths, one creature is constahtly changing
into another, and slippintg back into its original shape.
The most popular child’s book of our day is a story
of metamorphosis ; but that story of Wonderland
owes its popularity to its faithfully following the
operations of a dream ; and one must here remark
that much of the material of ancient superstition is
literally such stuff {5 dreams are made of.

But these Hindu law-books have wrought up the
ancient belief into a, moral and theological philosophy
of the greatest precision and alnplitude. Their special
principle is that than’s acts and eXperiences in one
form of being determine the mext. Whether he will
in a future existence become a plant, a reptile, a bird,
a womem, & Brahman, or a semi-divine sage, depends
on himself. He goes out of the world what his own
deeds have made him ; and the impossibility of dis-
sociating the past from the future is deelared by these
writers in language of much solemnity. If a man
departs modified by voluntary sinfulness or involun-
tary impurity, and if he has not expelled the taint
by due p(;na.nce, he will become one of the lowest

n2
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creatures ; if he dies purer than he was born, he may
reach the highest stage of humayity or become indis-
tinguishable from divinity. —The whole theory is
saved from contempt by its power of satisfying moral
cravings, fnd by the apparently complete explanation
which it offers of the unequal halance of good and
evil in this world. The last King of Burmah had
been a monk before he ascenfled the throne, and he
remained to his death an eminent Buddhist theologian.
An Englishinan was lecturing him on the mpilitary,
scientific, and commercial superiority of the Knglish
to the Burmese, not without some intention of hinting
that this pre-eminence was due to the purer faith of his
countrymen. The king politely ssented, but added,
¢ There is no doubt that you must all have been very
virtuous Buddhists in some former state of existence.’
With these explanations, some features of those
writings which afe at first sight véry perplexing be-
come comparatively intelligible. Thus, they are chiefly
called law-books because they contain pules of conduct
stated with the utmost precision. But what happens
to aman if he disobeys therule? This is the principal
question to the modern jurist.. What is the punish-
ment, or, as the technical phrase is, the Sanction ?
Understood in the modern sense, it is' hardly noticed
in the oldest of these books. It is in fact to be
inflicted in another state of existence, and therefore,
though it may be asserted, no directions, can be given
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about it. Thus the place which in a modern law-
book is taken by theSanctiont—that is, by the various
penal consequences of refusing to obey a law—is taken-
in these writings by Penances. You are to punish
yourself here, lest a worse thing happen fo you else-
where. These penances are set forth in the most un-
compromising language and in apparehit good faith.!
In one place, the penitent is told to mutilate himself
and to walk on in a particular direction till he drops
dead. ® In another he is to throw himself three times
into the fire, or to go into battle and expose himself
as a target to the enemy. For one great crime he is
to extend himself on a red-hot iron bed, or to enter a
hollow iron image, and, having lighted a fire on both
sidés, to burn himself to death. For the comparatively
venial offence of dginking forbidden liquor a Brahman
is to have boiling spirit poured down his throat.
Other penances are extraordinary ffqm the length and
intricaey of the self-inflictions which they suppose.
The old books hint a doubt here and there as to the effi-
cacy of penance : what good can it do, thesr say, since
the evil deed itself remains ; still, they add, the autho-
ritative opinion is, that the penance should be per-
formed. ‘Man in this world,” writes Gautdma (XI1X. 2),
‘is polluted by a vile action, such as sacrificing for
men unworthy to offer a sacrifice, eating forbidden

? Apastambe, 1. i 15; Geutama, xxir; Vishnu, xxxiv.
XXXV,
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food, speaking what ought not to be spoken, neglect-
ing what is prescribed, practising what is forbidden.
They (i.c. some Brahman authorities) are in doubt if
he shall perform a penance for such a deed or if he
shall not & it. Some declare that he shall not do
it, because the deed shall ot pevish. (But) the most
excellent opinfon is that he shall perform a penance.’
This opinion is then supported by copious quotations
from the Hindu scriptures. The remarkable thing is,
that no one of these writers scems to feel, whatr would
be our doubt, whether anybody could be got to per-
form the severer penances.

How then does what we should call Law—that is,
law, civil or criminal, enforced by‘sanctions or penal-
 ties to beinflicted in this world—first make its appear-
ance in these books? It appears in connection with
the personage whom we tall the King. His authority
is more or less asstumed to exist in the oldest of these
treatises, but, all taken.together, they suggest that
the alliance between the King and the Brahma'ns was
very gradlslly formed. The most ancient ©f the
books give comparatively narrow place to the royal
- authority, but the space allotted to the King and his
functions is elways increasing, until in the latest trea-
tises (such as Manu) the whole duty of a King. is
one of the subjects treated of at the greatest length
and with the greatest particularity. It may be ob-
served that, with the increased importance attributed
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to the King, there is a change in the sacerdotal view
of his relation to the law. In what appear to me to
be the most ancient portions of these books, the King
is only represented as the auxiliary of the spiritual
dircctor. He is to complete and enforces penances.
‘If any persons,’ says Apastamba (1. v. 10.13),
 transgress the order of their spiritual divector, he shall
take them before the King. The King shall consult
his domestic priest, who should be learned in the law
and in jthe art of governing. He shall order them to
perform the proper penance, if they are Brahmans,
and reduce them to reason by forcible means, except
corporal punishment and servitude, but men of other
castes, the King, dfter examining their actions, may
punish even by death.” In a later treatise (Vishnu,
ur 2) the duties of a Kjng are summed up in two
rules : he is to protect his people ; he is to keep the
four castes, and the four orders of Student, House-
holder, Hermit, and Ascetic, in the *practice of their
several duties ; or, in other words, he is to enforce the
whole eocial and religious system.as conceived by the
sacerdotal lawyers. The further progress of change
consists in the further exaltation of the personage who
in the passage from Apastamba is called the King's
dothestic priest. In the end, the law-books come
to contemplate an ideal tribunal composed of the
King, with learned Brahmans as assessors. The later
writings %lothe the King with right divine. He is
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formed of eternal particles drawn from the substance
of the gods. “ Though «even a ¢hild, he must not be
treated lightly, from an idea that he is a mere mortal.
No ; he is a powerful divinity who appears in human
shape’ (Manu, vi. iv. 8). DBut he has lost in
actual personal power. He can only act with the
advice of his*Brahman assessors. ‘Just punishment
cannot be inflicted by an ignorant and covetous King,
who has no wise and virtuous assistants, whose un- -
derstanding has not been improved, and whore heart
is addicted to sensuality. By a King, wholly pure,
faithful to his promise, observant of the Scriptures,
with good assistants and sound understanding may
punishment be justly inflicted ’ (Manu, VIL XXX. 31).
From this point the law set forth in these trea-
tises becomes true civil law, enforced by penalties
imposed in this world by the “Court itself, The
Brahmans themstlves no doubt from first to last
claim a considerable henefit of clergy. ¢ Corporal
punishment,’ it is written, ‘ must not be resorted to
in the cast of a Brahman ; he at most can have his
crime proclaimed, or be banished, or be branded.’
At the same time the abstract doctrine of punish-
ments or penalesanctions found in Manu (vir 17 et
seq.) might satisfy the English jurists who make "the
sanction the principal ingredient in a law, so uncom-
promisingly is it declared. Jeremy Bentham could
hardly complain of such language as thig :* Punish-
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ment governs all mankind ; punishment alone pre-
serves them ; punishment wgkes when thekr guards
are asleep ; if the K.ing punish not the guilty, the
stronger would oppress the weaker, like the fish in
the sea. The whole race of man is kepé in order
by punishment ; gods and demons, singers in heaven
and cruel giants, birds ahd serpents, are,made capable
by just correction of their several enjoyments’
(Manu, loc. ¢it.) The full consequences of juridical
doctring like this do not, however, appear in such a
law-book as the extant Manu, which, besides a great
deal of civil law, contains a mass of sacerdotal rules,
mostly, as it seems to me, in a state of dissolution and
decay. A still later treatise, Narada,® is almost
wholly a simple law-book, and one of a very interest-
ing kind. The ancient Brahmanical system has been
toned down and tetpered in all its parts by the good
sense and equity of the school of layyers from whom
this book proceeded. The portions of it which deal
with E¥idence appear to me especially remarkable, not
only for the legal doctrine, which (though the writer
believes in Ordeals) is on the whole extremely mo-
dern, but for the elevation of moral tone displayed
in its language on the subject of trug and false wit-
nesd, which should be set off against the unveracity
attributed to the modern Hindu. ‘No relatives, no

s Tmz_;Mmc._bm:sen translated into English
by Dr. Julius Jolly. London : Triibner & Co., 1871,
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friends, no treasures, be they ever so great, are able
to hold him back who ds about, to dive into the tre-
mendous darkness of Hell. Thy ancestors are in
suspense when thou art come to give evidence, and
ponder it their mind, “ Wilt thou deliver us from
Hell or precipitate us into it?” Truth is the soul
of man ; everything dependg upon truth. Strive to
acquire a better self by speaking the truth. Thy
whole lifetime, from the night in which thou wert born
up to the night in which thou wilt die, has begn spent
in vain if thou givest false cvidence. There is no
higher virtue than veracity ; noris there a greater
ccrime than falsechood. One must speak the truth,
therefore, especially when asked %o bear testimony’
(Narada, pp. 42, 43, Jolly). The somewhat analo-
gous passage in Manu (vur 112) is defaced by the
often reprobated qualification, ‘In casc of a promise
made for the presgrvation of a Brahman, it is no deadly
sin to take a lig'ht oath,’ ‘

The difficulties under which the student of® the so-
called Sacted Laws of the Hindus has so long laboured
have been almost entirely cafised by the transitional
character of the book which was first introduced to
European scholarship as the original source of Hindu
Law. If the sample of this branch of Hindu liferas.
ture first translated into 2 Western language had been
Narada, it would have been regarded as a law-book of
a familiar type, and the traces of sacerdots! influence
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which are to be found in it would probably have been|
neglected. If, on the other hand, the book first made
accessible had been Gautama, or Baudhfyana, or
Apastamba, it would probably have been set down at
once as a manual of practical religious coftduct, the
Whole Duty of a Hindu ; the law contained in it
would probably have been considered adventitious
or accidental. But Maitu, which Sir William Jones
made famous in Europe, neither falls wholly under the
one desaription nor wholly under the other. And so
long as it stood by itself there was the greatest diffi-
culty in determining its place in the general history
of law. A good many years ago (‘Ancient Law,’
pp. 17, 18, 19), 1’showed the hesitation I felt in
making use of it for archwxological purposes; but
I can now see that I underrated the sacerdotal ele-
ment in the structure of Manu. The whole of the
literature to which’ it belongs sprang, it would now
appear, from a double origiy ; in p,art from some
body of’ usage, not now casy to determine (though
the recent investigation of local bodies of Indian
custom has thrown some light upon it), but chiefly
from the Hindu scriptural literature. The last exer-
cised by far the most i;nportant influemce., Its crea-
tors, far back in antiquity, did not start withany idea
of making or stating law. Beginning with religious
hymnology, devotional exercises, religious ritual, and
theological® speculation, some of their schools were
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brought to Conduct, and to stating in detail what a
devout man should dos what would happen to him if
he did it not, and by what acts, if he lapsed, he could
restore himself to uprightness. Gradually there arose
in these chools the conviction that, for the purpose
of regulating Conduct by uniform rules, it was a
simpler courke to act upon the rulers of men than on
men themselves, and thus the King was called in to
help the Brahman and to be consecrated by him.
The beginning of this alliance with the King-was the
beginning of true civil law.

Nothing which thus happened seems to me to be
very unlike what would have happened in the legal
history of Western Europe, if the Canonists had
gained a complete ascendency over Common Latwyers
and Civilians. The system which they would have
established might be expected to give great import-
ance to the purgation of crime by“penances. This in
fact occurred ; the preference of the ecclesiastical sys-
tem with its penances over the seculgr systém with
its cruel *punishments, had much to do, as*® may be
seen from the legendary storles, with the popularity
of St. Thomas (Becket). Then it would be probable
that, in the case of graver sin, the ecclesiastical law-
yer would invoke the aid of the secular ruler to secure
the proper expiation ; and this again occurred in the
form of entrusting the severer punishments to the
secular arm.~ Finally, if the sole adviseys and instru-
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ments of the European King in the administration of
civil and criminal justice had been ecclesiastics, they
would have been driven in the long run to construct
a syétem of civil and criminal law with proper sanc-
tions enforced by the Courts. But the system would
have been deeply tinged in allits parts with ccclesias-
tical ideas, and though it would possibly have bor-
rowed some or many of ts rules from older usage, it
would have been very hard to detect their sources
and theiy precise original form. .

Here we have one of the chief drawbacks on the
historical usefulness of the sacred Hindu laws. Inthe
course of their growth they have probably absorbed
much customary law from without ; but even in the
carliest of them it probably has been changed in
transmission, while in the latest it may have been
borrowed from several different bodies of usage,
irreconcilable in the principles from which they start.
On the whole, the most valuaple portions of the lite-
rature are those which throw light on the derivation
of certain branches of law from a set of entirely reli-
gious beliefs. One example of this derivation will
be discussed in the next chapter.

I said that this ancient literature threw less light
on the beginning of law than on the beginning of
lawyers. But it is of course to be understood that
the men who conceived and framed it were much
more than' lawyers. All the world knows that they



46 RELIGION AND LAW, CHAP, II.'

were also in some sense priests ; but they were much
more than priests. What we have to bring home to
ourselves is the existence in ancient Indian society of
a sole instructed class, of a class which had an abso-
lute mondpoly of all learning. It included the only
lawyers, the only priests, the only professors, the sole
authorities ot taste, morality, and feeling, the sole
depositaries of whatever stoodin the place of a science.
These books are one long assertion that the Brahmans
hold the keys of Hell and Death, but they aleo show
that the Brahmans aimed at commanding a great deal
more than the forces of the intellect, and that all their
efforts came to be directed towards bringing under
their influence the mighty of the earth of another
sort, the conquering soldier and the hereditary king.
They were to become partners with princes in their
authority, their advisers and assessors. ‘A King and
a Brahman deeply versed in the“Vedas, these two
uphold the moral order of the world’; thus it is
written in one of the oldest of the books. Dox.lbtless,
the alliande between Brahman and King wis often
sealed, and produced great effects ; for, amid the
obscurities of early Indian history, the fact does
seem to emerge that, although religions doubtless at
first extended themselves by conversion, they were
cstablished over wide areas and again overthrown
much less by propagandism than by the civil power.
On the whole, the impression left on the mind Yy -the
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study of these books is, that a more awful tyranny
never cxisted than this whieh proceeded from the
union of physical, intellectual, and spiritual ascend-
ency. At the same time it would be altogether a
mistake to regard the class whose ideas are reflected
in the literature as a self-indulgent ecclesiastical
aristocracy. It is not easy, I must admit, to describe:
adequately the intensity of the professional pride
which shows itself in all parts of their writings.
Everybady is to minister to them ; everybody is to
give way to them ; the respectful salutations with
which they are to be addressed are set forth with
the utmost minuteness. They are to be free of the
criminal law which ‘they themselves prescribe. ‘A
Brahman,” writes Gautama, ‘must not be subjected
to corporal punishment, he must not be imprisoned,
he must not be ﬁne(i, he must not be exiled, he must
not be reviled or excluded (from society).” Their
arrogance perhaps reaches the highést point in a
passage of the law-book of Vishnu, where it is written
that ¢the Gods are invisible deities; the Bralimans are
vigible deities. The Brahmans sustain the world. It
is by favour of the Brahmans that the Gods reside
in Heaven.’ Yet the life which they chslk out for
themselves is certainly not a luxurious and scarcely
a happy life. It is a life passed from first to last
under the shadow of terrible possibilities. The Brah-
man in. youth is to beg for his teacher; in maturity,
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as a married householder, he is hedged round with
countless duties, of which the involuntary breach may
consign him in another world to millions of years of
degrada,tion' or pain ; in old age, he is to hecome an
ascetic or o hermit. It is possibly to this combina-
tion of self-assertion with sglf-denial and self-abase-
ment that the wonderfully stubborn vitality of the
main Brahmanical ideas miy be attributed. As I
have shown, the sacerdotal legal system, as a system,
owes probably much of its present authority to its
adoption by the Anglo-Indian Courts of Justice as
the common law of India ; but some of the points of
belief which underlie it, as they do the whole Brah-
manical literature, make the most durable part of the
mental stock of every Hindu. Some of these *ideas
are not wanting either in religioys or in moral eleva-
tion ; but on the whole the evil has prevailed over
the good. Wg &an find in this ost ancient litera-
ture the germs of many superstitions still exercising
pernicious effect—of the caste prejudige which forces
the wounded Sepoy to die of fever rather than take
water from his low-caste fellow-soldier or his Eng-
lish officer ; of that terror of pollution which, twenty-
five yearsesinte, led to the frightful mutiny of the
mercenary troops ; of that rejection of meat and drink
which still limits the food supply of an over-populated
country, and contributes to its periodical famines.
But in close contact with this frame of mind there
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is nowadays an ever-growing body of thought
stirring with the leaven of Western knowledge and
Western scientific method ; and the juxtaposition
of the two makes the government of India by the
English an undertaking without a parallel in its
novelty and difficulty, and in the amount of caution,
insight, and self-command demanded from its admi-
nistrators,
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NOTES AND ILLUSTRATIONS.

Note ‘A.
WHEEL-PICTURES.

Buppmist wheel-pictures are, as I have said, com-
moner than those of the Hindus, and have been fre-
quently figured. Mr. Grant Duff’s kindness has,
however, supplied me from Madras with two Ilindu
pictures of the class, less perfect in outline than the
Buddhist wheel-pictures, but manifestly following the
same model.

I am indebted to Professor Cqwell for the follow-
ing curious legendary account of the origin of the
Buddhist pictureg :— .

‘In the twenty-first story of the Northern Bud-
dhist collection of legends called the * Divydvadéna,”
there is an account how Buddha's djsciple, Maud-
galydyana, used occasionally to visit heaven and hell,
and when he returned to earth he would describe the
different sights which he had seen.

‘Buddha said to Ananda, “ Maudgalydyana will
not always be present, nor one like Maudgalydyana ;
thercfore a wheel must be made with five divi8ions
and placed in the chamber of the gate.” The mendi-
cants heard that Buddha had given this order, but they
did not know what sort of a wheel was to be made.
Buddha said, “ Five paths are to be made—those in
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the hells, animals, pretas,! gods and men, Of these
the hells are to be made lowest; then the animals and
pretas ; and above, the gods and men—i.e. the four
continents, viz., Pilirvavideha, Aparagodiniya, Utta-
rakuru, and Jambudvipa. In the centre are to be
made desire, hatred and stupid indifference :% desire
in the form of a dove, hatred in that of a snake,
stupid indifference in that of a hog. And images of
Juddha are to be made .pointing out the circle of
Nirvina., DBeings are %0 be represented as being
born in a supernatural way, as by the machinery of
a water-wheel, falling from one state and being pro-
duced im another. All round is to be represented
the twelve-fold circle of causation® in the regular
and in the reverse order. Everything is to be re-
presented as devoured by Transitoriness, and the two
githds are to be written there,—

¢ Begin, come out, be zealous in the doctrine of Buddha,
Shake off the army of death as an elephant a hut of reeds.
He who shall walk unfaltering in the Doctrine and Discipline,?
Leaving behind birth and mundane existence, shall make an end
of pain.

¢ The mendicants carried out Buddha's words, and
made the wheel with five divisions. The Brahmans
and householders came and asked, * Sir, what is this
engraved here "’ They reply, “ Sirs, even we do
not know.” Buddha said, “ Let a certain mendicant
be appointed to stand in the chamber of the gate, who
shall show it to all the Brahmans and houscholders
who come from time to tine,””’

3 Ghosts or goblins who suffer from perpetual hunger.
2 The well-known three ¢ faults’ of Hindu philosophy.
3 See Colebrooke's Kssays (ed. 2), vol. i. pp. 4563-405.
4 Dharma and Vinaya.

2
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ANCESTOR-WORSIIIP. CHAPD. IIL.

CHAPTER IIL

ANCESTOR-WORSHIP.

I uAvE said that the rules of life contained in the
most ancient of the sacred law-books of theeHindus
are strongly affected by two systems of religious be-
lief which were probably at one time independent of
one another. Although welded together by the Hindu
sacerdotal lawyers, the purgation of sin by post-
humous punishment in a series of hells, and the pur-
gation of sin by transmigration from body to body, are
distinct solutions of the same problem. The breach
of the rules set, forth in the law-books afflicts the law-
breaker with a special taint, which, unless he be
cleansed from it by proper penanceyin his lifetime,
will cling to his spirit after death, and can ofily then
be purged away by far severer expiations. Two
separate views of the life after, death would appear to
have contributed the theory of successive special I'ur-
gatories, and the theory of Transmigration, to the
maturer Hindu system which has joined them to-
gether. But besides the traces of this two-fold
religious speculation, there is plain evidence of yet a
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third, and perhaps a still older religion, stinding
quite by itself, in these treatises. This is the Worship
of Ancestors, which has shaped the entire Hindu law
of Inheritance. The connection between Ancestor-
Worship and Inheritance is not, however, peculiar to
the Hindus. The most ancient law of a considerable
number of the communities which have contributed
most to civilisation shows us the performance of some
part of this worship as a duty incumbent on expectant
heirs ard as the condition of their succession. This
rude and primitive belief has thus very strongly
influenced the branch of jurisprudence which, as link-
ing the generations each to each, is of the greatest
importance to all advancing societies.
Ancestor-worship is not here to be understood in
the sense in which the expression has usually been
taken by scholars. It is not the cult of some long-
descended and generally fabulous hncestor, of some
Hero, the name-giving progenitor of a Race, & Na-
tion, a Trlbe, 3 House or a Family ; an Ion, a Romu-
lus, or in Eumolpus. Nor, again, can it be visibly
connected with the superstitious reverence of savages
for their Totem, even though it symbolise to them
the living creature from which they *coneeive them-
selves to have sprung. In the case before us the
ancestors sought to be propitiated by sacrifices and
prayers are ancestors actually remembered, or, at
all events, capable of being remembered by the
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worshipper. Proximity in timeis essential to the wor-
ship of which I am speaking. There are signs that,
according to the early ideas of many communitics—
communities, for example, so far removed from one
another as the Hindus and the Irish—a man living as
a member of a Joint Household or Family could at
.most expect to sce at some time during life three
generations above him and °three generations below
him. In accordance with this expectation, the ances-
tors worshipped are three : the father first, then the
grandfather, and then the great-grandfather. The
reverence paid to remoter ancestors, not personally
remembered, may be believed to bc a later oft-growth
of these ideas. Their original charactel and the nature
of the feelings associated avith them, may be gathered
from the account of its own ancestor-worship which
Canon Callaway (apud Tylor, ¢ Primitive Culture,
ii. 106) attributes to a group of South African tribes.
¢ Although they worship the many Amatonvo [(ances-
tral spirits) of their tribe, making a gle'tt fence
around them for protection, yet their father i¢ before
all others when they worship the Amatongo. Their
father is a great treasure to them even when he is
dead ; and those who have grown up, knew him
thoroughly, his gentleness and his bravery. . S
Black people do not worship all Amatongo indiffer-
cntly—that is, all the dead of their tribe. Speaking
generally, the head of each house is Worsflipped by
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the children of that house, for tliey do not know the
ancients who are dead. But ¢heir father, whom they
knew, is the head by whom they begin and end in
their prayer, for they knew him best. . . . . ‘e do
not know, they say, why he should reghrd others
besides us ; he will regard us only.’

¢ Manes-worship,” says Mr. Tylor (*Primitive
Culture,’ ii. 108), ¢ is onte of the great branches of the
religion of mankind. Its principles are not difficult to
undersdand, for they plainly keep up the social relations
of the living world. The dead ancestor, now passed |
into a deity, goes on protecting his family and receiving
from them suit and service as of old. The dead chief
still watches over his own tribe, still holds his autho-
rity; by helping friends and harming enemies, still
rewards the right a'nd sharply punishes the wrong.’

Ancestor-worship, the worship of father, grand-
father, and great-grandfather, has among the Hindus
a most elaborate liturgy and ritual, of which the out-
lies are given in thelaw-books, and with special ful-
ness in' the Book of Vishnu, In the eye of the ancient
Hindu sacerdotal lawyer, the whole law of Inheritance
is dependent on its accurate observance. What is
more remarkable is that the same clase ipterdepend-
ence of ritual and inheritance exists in the eye of
the modern Anglo-Indian Judge, who, after long ages,
strives to interpret the old books and to apply their
doctrine to the case before him. There are few more
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curious meetings of the Past and Present than when
an English Judge, in the High Court (let us say) of
Calcutta, carefully weighs the exact amount of
Spiritual Benefit derived by a deceased Hindu from
the sacrifies of a descendant or collateral, and the
exact degree of blessing reflected on the kinsman
who has offered the sacred water and the sacred cake.
All the main juridical conceptions of the Roman law
of Succession are to be found.in the Hindu law, but
the terms expressing them (suus heres, agnate, cog-
nate, actio de familid erciscundd, and so forth) mostly
translate into phrases taking their meaning from the
liturgy and sacrificial order of Hindu Ancestor-
worship.

It must be added, for the full understandirg of
the subject, that the Hindu worship of ancestors does
net merely affect the Hindu law ‘of Inheritance. It
influences the everyday life of that vast majority of
the people of India who call themselves in some sense
Hindus, and indeed in the eyes of pnost of them
their housthold divinities are of more importante than
the whole Hindu pantheon. ‘It is a common saying
among us,’ says the author of ,an instructive treatise
on the ‘ Law of Inheritance’ ( Professor Rajkumar
Sarvadhikari) ‘that a man may be pardoned for
neglecting all his social duties, but he is for ever
cursed if he fails to perform the funeral obsequies of
his parents, and to present them with the offerings
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due to them.” Ancestors, as divine beings to be wor-
shipped, are referred to in the Vedas, and stand
rather obscurely, under the name of Pitris, in the
background among the Hindu gods ; but every day?
in the dwelling of a Hindu the shradda is offered to
father, grandfather, and great-grandfather ; and the
offering is made with special observances on particu-
lar days and on particular occasions. The most
solemn oblation of all is made at a funeral, and the
rules foP it are already sct forth in minate detail by
the oldest of our authorities (Gautama, xv. i. 30).
The first-fruits of the earth, the first portions at all
meals, all drapyal and primitie, are the special share
of these ancestral gods ; the special blessing which
they confer is length of days and the unbroken con-
tinuity of the family. M. Fustel de Coulanges was
the first modern writer to. bring into full light, in his
brilliant book ¢ La’ Cité Antique,’ the, hitherto little
observed importance of the private or family worship
of the Greeks.and Romans. Almost all attention
had been concentrated on the greater Gods of these
societies. In their honour, temples were raised, oxen
were led to the altar, processions moved along the
streets, religious confraternities were formed. These:
were Gods of Nations or Tribes, Gods born of primi-
tive observation of Nature and primitive reverence
for her, Go:is sprung from wide-spreading emotional

! Barvadhikpri, Hindu Law of Inheritance, pp. 83 et seg.
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movements, like Dionysus and Cybele. But they
lived far away in thefr own Olympus, and the real
effective worship of the Roman was to the Lares and
Penates. Their clay or metal images stood in the
lararium or penetralia, in the innermost recesses of
the house, and represented forefathers who in the
earliest days had actually been buried in it before
the hearth. At their head was the eldest of them,
the Lar Familiaris. This private worship, like the
public worship of the greater Gods, had its ritual, its
liturgy, and its priesthood within the circle of the
family ; and the intimacy with which it mixed itself
with all family relations is the staple of the striking
argument which fills  La Cité Antique.’
Ancestor-worship is still the practical religion of
niuch the largest part of the hynan race. We who
belong to Western civilisation are but dimly con-
scious of this, tnainly on account of the Hebrew
element in the faith of Western societies. Sagrifice to
ancestors was certainly not unknown ¢o the Hebrews
either as a foreign practice or as a prohibited idola-
try. ‘They joined themselves unto Baal-Peor, it is
written in Psalm cvi. 28, ‘ and ate the sacrifices of the
dead.” And aain in Deuteronomy xxvi. 14 : ¢ Thou
shalt say before the Lord thy God . .. I have
brought away the hallowed things out of my house
. I have not transgressed thy commandments,
neither have I forgotten them . . . I have not eaten
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thereof in my mourning ; nor have I taken away
ought thereof for any unclean use; nor given ought
thercof to the dead’ But it has been generally
allowed that the Iebrew Scriptures -contain few
allusions to this wide spread practice ;? and any con-
tact with it which may be found in Christianity or
Mahommedanism is due to accidental -causes. A
wild Turkoman, though he passes as a fanatical
Mahommedan, may occasionally worship at his an-
cestor’svgrave, as did his forefathers in the extreme
East, and here and there alocally reverenced Christian
saint may have succeeded to the supposed miraculous
power of a local heathen divinity who, in his origin,
may have been a deified ancestor. DBut all sects of
Hindus, and all the multitudes affected by Hinduism,
worship their ancestors. The ancient religion lately

? The Fifth Commandment, which promises length of days as
the blessing earned by honoumng father and Mgther during their
lifetime, may be compared with the very ancient Chineso litur-
gical odessin which the long duration of the family is described as
the special reward €or honouring dead parents with sacrifice. See
the fine Chinese hymn, taken from the ritual of Ancestor-worship,
and translated by Dr. Legge (Shih-King, Sacred Books of the East,
vol. iii. pp. 348, 349). ¢With happy auspices and purifications
thou bringest the offerings and dost present -them, in spring,
summer, autumn, and winter, to the dukes apd fgrmer kings.
And they say, “ Wa give to thee, we give to thee myriads of years,
duration unlimited. The spirits come and confer on thee many
blessings. . . . Like the moon advanoing to the full. Like the
sun ascending the heavens. Like the everlasting southern hills.
Never waning, never falling. Like the luxuriance of the fir and
the oypress. May such be thy snoceeding line !"’

L]
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revived by State authority in .Japan.at the expense
of Buddhism, and known as Shmtmsm, appears to be
a form of ancestor- worshlp ; “the (&gl_cg universally
worship their ancestors ; and these, with ancestor-
worshipping savages, make up the majority of the
human race.

The Chinese are the great example of a commu-
nity earnestly devoted to this system of religious
belief apd observance. The evidence of its antiquity
and of its prevalence among them is extremely abun-
dant. Let me quote what is probably the oldest and
the newest testimony on the subject. The most
ancient Chinese records are the carlier portions of
those famous collections in pros.e and verse, the Shu-
King and the Shih-King. A fairly trustworthychro-
nology carries back the earliest prose documents in
the Shu-King to the twenty—fourth century before
the Christian ona, and the oldest liturgical odes of
the Shih- Ixmg are thought to be con’oemporaneous
with the eighteenth century B.c. Thg second of the
pieces in*the Shu-King speaks of Yao retiring from
government ‘in the temple of his. accomplished an-
cestor,’ and the first and most ancient hymn in the
Shih-King, which ceclebrates ‘a sacrifice to ancestors,
represents the practice as even then old.  Here are
set our hand-drums and drums. The drums resound
harmonious and loud, to delight our meritorious
ancestor. The descendant of Thang invites him with
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the music that he may soothe us with the realisation
of our thoughts . . . From of old, before our time,
the former men set us the example how to be mild
and reverent from morning to mght and to be
reverent in discharging the service.

For the most recent evidence I refer to a paper
published in 1882, and manifestly based on mission-
ary information.?

“ Great (in China) are the expenses entailed by the
dead onsthe living. Inno land can the loss of a kins-
man be more severely felt. The body must be dressed
in fine new clothes, and another good suit must be
burnt. A handsome coffin is essential, and the priests
must be largely paid.for funeral services at the house
of the deceased, and again for their services in ascer-
taining the lucky day for burial. . . . From the tenth
to the seventecnth day after death, the priests, whether
Taoist or Buddhist, hold service in the house to pro-
tect the living from the inroads of hosts of spirits
who are suppoged to crowd in, in the wake of their
new friend. . . . Many familics are permantntly im-
poverished by the drain to which they are subjected,
and which is likely to recur again and again. To omit
them would be to incur the anger of the spiteful dead,
who are now in a position to avenge themselves on
the living by inflicting all manner of sickness and

3 ¢Ningpq and the Buddhist Temples, by Constance Gordon
Cumming (Century, September 1882).
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suffering. . . . The priests pretend to have had reve-
lations from the spirit-world, showing the unfortunate
dead to be tortured in Purgatory, and that he can
only be extricated by a fresh course of costly services
in the house. The price to be paid is fixed at the
highest sum they think it possible to extract. It ends
in the family raising every possible coin, and cven
selling their jewels, to procute the necessary sum.
Finally, I will repeat Mr. Tylor’s reflections on the
whole of this marvellous system of belief and fpractice
(¢ Primitive Culture,’ ii. 108) : ‘Interesting problems
are opened out to the Western mind by the spectacle
of a great people who for thousands of yecars have
been seeking the living among the dead. Nowhere
is the connection between parental authority+ and
conservatism more graphically shown. The worship
of ancestors, begun during their li‘fe, is not interrupted
but intensified when death makes them deities. The
Chinese, prost.rate bodily and mentally before the
memorial tablets which contain the souls of his ances-
tors, littlé thinks that he is all the while proving to
mankind how vast a power unlimited filial obedience,
prohibiting change from ancestral institutions, may
exert in stopping the advance of civilisation. The
thought of the souls of the dead as sharing the g‘lory
and happiness of their descendants is one which
widely pervades the world ; but most such ideas
would seem vague and weak to the Chinese, who will



CHAP, IIL ANCESTOR-WORSHIP, 63

try hard for honours in his competitive examination
with the special motive of glorifying his dead ancestors,
and whose titles of rank will raise his deceased father
and grandfather a grade above him, as though with
us Zachary Macaulay or Copley the painter should
have viscounts’ coronets officially placed on their
tombstones. As so often happens, what is jest to
one people is sober sense to another. There are 300
millions of Chinese who would hardly sce a joke in
Charles I',amb, reviling the stupid age that would not
read him, and declaring that he would write for an-
tiquity.’

The relations of Ancestor-worship to other reli-
gions held in honour by those who practise it appear
to have varied much from community to community,
and from time to time within the same community.
In China it secms to-have more than held its ground
against the other more famous faiths. Confucianixm
is deeply implicated with it, and the creeds of Buddha
and of Lao-Tze have assimilated it, and their priests
indifferently perform its ceremonies. Siy Alfred
Lyall has amusingly described the liberties which the
Chinese Government takes with war-gods and river-
gods, promoting and deposing them by acts of State;
but it may be doubted whether it would venture on
any serious interference with the service of the dead.
Among the Hindus, the ancestral deities arc but
dimly seen, amid the Vedic gods, but the later



64 ANCESTOR-WORSHIP. GHAP. IIL

sacerdotal law-writers seem conscious of a rivalry be-’
tween them and these greater divinities. The ritual of
ancestor-worship given in the book of Vishnu begins
with sacrifice to the gods (rxxiv. 1), and Manu
expresslye says (1. 205), ‘Let an offering to the
gods be made at the beginning and end of the shrad-
dha ; it must not begin and end with an offering to
ancestors, for he who begips and ends it with an
oblation to the Pitris quickly perishes with his pro-
geny.” Nevertheless, although the greater Higdu gods,
like the greater divinities of the Greeks and Romans,
have their temples, rites, and sacrifices, though they
have their special devotees, though they are honoured
by pilgrimages and festivals, in which multitudes take
part, the worship offered every day by Hindus in
their private dwellings to their immediate ancestors
is perhaps more genuine, and #& certainly far more
continuous. I have already quoted the statement of
a learned coftemporary native lawyer, that every
other crime may be forgiven to his co-religiomists, but
not the neglect of ancestral sacrifices.” On the other
hand, the comparatively scanty Roman evidence con-
cerning the sacra privata would seem to show that
they dwigdlegl in importance and popular respect.
In Cicero’s time the charges for them were still a
heavy burden on Inheritances, but they seem to
have followed a course of change not unusual else-
where, and the payments for them were ir the nature
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of fees or dues to the College of Pontiffs. There are
signs, too, that the household gods were losing their
divinity. The Lares became hardly distinguishable
from the Larvee—a word of the same origin, which is
said to have at first meant spirits notlaid to'rest with
the proper rites *—and indeed from the Lemures, mere
goblins who haunted tombs. The ¢ Lars and Lemurs,’
who moaned ¢ with midnight plaint’ at the Nativity,
are thus not improperly coupled together in Milton’s

4 The :ncestor-worshipping peoples appear to have agreed in
thinking that the gravest consequences depended on properly dis-
posing of the bodies of the dead. But there was no such agree-
ment as to ‘rhat was the proper mode of disposal. There is a
startling conti st between the last prayer of Ajax to Zeus that he
be at least buried, so that dogs and birds eat not his body, and the
prayer of the devout Zoroastrian that he be not buried, and that degs
and hirds do eat his remains, Compare Sophocles, 4jax, 826, et seq. '
with the Zend A vesta, iii. 4, 30 (Sacred Books of the Fast,vol. iv.) :
¢4 Maker of the material’universe, Thou Holy One, if & man shall
bury a corpse in the earth and if he shall not disinter it within the
second year, what is the penalty for it? Wha3 is the atonement
for it 1” Ahura Mazda answered, ¢ For that deed there is nothing
can pay, ncthing can atone ; nothing can cleanse from it; it is a
trespass for which there is no atonement for everand ever.”’ And
again, at vi. 4,44 : ¢“ O Maker of the material world, Thou Holy
One, whither shall we bring, where shall we lay, the bodies of* the
dead 1" Ahura Mazda answered, “On the highest summits, where
they know there are always corpse-eating dogs and corpse.eating
birds, O holy Zarathrusta.”’ We can sympathise vith ,the Greek
feeling, though not in its full strength; but it would be hardly
credible that a vigorous and comparatively civilised nation once
followed the Zoroastrian usage, were it not for the stubborn survival
of it among the Parsees, whose ‘ Towers of Silence’ are among the
first objects whigh strike the eye of the traveller on landing in

Western India.
F
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verse. But though this most ancient religion died, its
effects on civil law remained, and indeed still survive.
One curious relic of it may be foundin the Codes of
the Christian Emperors. There is a classification of
¢ Things * which divides them into their kinds, and
then subdivides ‘things which are not the property
of anybody’ into Res Sacrw, Res Sanctw, and Res
Religiosce. Res Sacre are things consecrated to the
greater gods ; Res Religiosz are expressly defined as
things dedicated to the spirits of the dead, thg Manes;
and some part of the Roman rules relating to this
last class of things still affects our law of church-
yards. But, further than this, there can be no doubt
that our law of Inheritance is”still partially shaped
by the old worship of the Manes, though the, exact
degree in which it has been influenced is not now
ascertainable. Almost all the English law'on the
subject of the descent of Persomlty, a great deal of
Continental law on the same subject, and some part
of our law of Realty, has for its foundation the 118th
Novel, or Novella Constitutio, of Justinian. This
Novel is the last revision of the older Roman law of
Succession after death, which was formed by the fusion
of the rules of inheritance cdntained in the venerable
Twelve Tables with the Equity of the Praetor’s Edict ;
two streams »f law profoundly influenced at their.
source, as no reader of M. Fustel de Coulanges can
doubt, by the worship of ancestors.

Modern investigators who have made it their



QHAP, TL ANCESTOR-WORSHIP, . 67

special business to search for the earliest forms of
mental conceptions among the present ideas of savages -
have based a theory of the origin of ancestor-worship
upon the phenomena of sleep and unconsciousness
as they present themsclves to men not yet escaped,
or barely escaped, from savagery. ‘ The idol,’ writes
Sir John Lubbock, ¢ usually assumes the human form,
and idolatry is closely connected with that form of
religion which consists in the worship of ancestors.
We have already scen how imperfectly civilised man
realises the conception of death, and we cannot wonder
that death and sleep should long have been connected
together in the human mind. The savage, howeve'r,
knows well that in sléep the spirit lives, even though
the bady appear to be dead. Morning after morning
he wakes himself and sees others rise from sleep.
Natumﬂy, therefore, he endeavours to rouse the dead.
Nor can we wonder at the very general custom of
providing food and other nccessaries for the use of
the dead® Among races leading a scttled and quiet
life this habit would tend to continue longer and
longer. Prayers to the dead would reasonably follow
from such customs, for even without attributing a
greater power to the déad than to the living, they
might’ yet, from their different sphere and nature,
exercise a considerable power, whether for good or
evil. But it is impossible to distinguish a request to
an invisible sbeing from prayer, or a powerful spirit
F2
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from a demi-god’ (‘Origin of Civilisation and
Primitive Condition of Man,” 4th ed. 1882). In har-
mony with this theory, the various societies of man-
kind, in their relation to beliefin a spirit world, have
been thus ‘classed by Mr. Herbert Spencer (¢ Principles
of Sociology,’ p. 822): ¢ Taking the aggregate of the
human peoples, tribes, societics, nations, we find that
nearly all of them have a helief, vague or wavering,
or settled and distinct, in a reviving other-self of the
dead man. Within this class of peoples, almost co-
extensive with the whole, we find a class, not quite so
large, by the members of which the other self of the
dead man, definitcly believed in, is supposed to exist
for a considerable period aftér death. Nearly as
numerous is the class of peoples included in this who
show us ghost propitiation, not only at the funeral but
for a subsequent interval. Therd comes the narrower
class included in the last, the more settled and ad-
vanced peoples who, along with the developed belief in
a ghost that permanently exists, show us a persistent
ancestorsworship. Again, somewhat further restricted,
though by no means small, we have a class of peoples
whose worship of distinguished ancestors begins to
subordingge that of undistingaished. And eventually
the subordination, growing decided, becomes ‘most
marked when the ancestors were leaders of con-
quering races.’

The theory, fully developed, appears to be that the






















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































