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PREFACE

HE subject of business law, as an important part of a
Ttraining for commerce and business, must in the main

be confined to rules; stardards, and principles of law that
are more or less stabilized. The long-range view of the com-
merce and business program clearly emphasizes the necessity
of such a limitation. The legal materials that the student
masters must not only aid him presently, but also assist him
subsequently when he is engaged in economic activities. There-
fore, that part of the law which is not yet crysf,alhzed or is
intended to be temporary in nature and purpose ‘hayld be
largely omitted from his course. Otherwise, when the student
has future need of such knowledge, he may possibly base his
action or conduct upon rules, standards, and principles of law
that either do not exist at that time or have been materially
altered. Obviously, it would be better to have no knowledge
of the law at all than to possess an inaccurate knowledge
thereof and a resulting false assurance.

Although a text on business law contains chiefly well-
settled rules, standards, and principles, it must nevertheless
be regularly revised. This is due to several reasons. Firmly
established law must be applied by courts to new situations
that constantly arise in the affairs of men. Also, widespread
changes in economic and social philosophy, which occur in
unusual periods, are reflected during such time in the legal
thought and decisions of our courts. Even during normal
times occasionally statutes may have such far-reaching impli-
cations that some consideration must be given thereto. Aside
from these factors, in order to make the presentation of the
legal material more effective, it is often necessary to rearrange
or to alter the words or phrases of certain sentences or para-
graphs. To the same end, it is also desirable, in a textbook of
this kind as it is in others, to insert at times new aids to the
learning process.

In this edition, throughout the textual material there have
been inserted factual situations, holdings, or quotations taken
from recent cases, which in each instance are referred to by
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iv PREFACE

name and citation. These insertions illustrate the legal rules,
standards, and principles, show different applications thereof,
or give a better understanding by an authoritative and differ-
ent wording thereof. They also give interest and purpose
to the material concerned.

An important addition of great interest is ir: the discussion
of the National Labor Relations Act, which has been changed
considerably by the Labor Management Relations Act, popu-
larly known as the Taft-Hartley Law. The rights and duties
of employees and the rights and duties of employers are sepa-
rately and clearly set forth. The new controversial provisions
with respect to union practices are also noted.

Another important addition to the text is the insertion, at
appropriate places, of the names of the states that have en-
acted statutes of general adoption. This feature enables the
student easily to ascertain whether a particular statutory
provision under discussion prevails in the jurisdiction in
which he is interested.

New review cases, with the names and citations in each
instance, have been added to some of the chapters. The cases
for review have proved effective in stimulating interest as well
as in challenging independent thinking and in testing the
student’s mastery of the preceding material.

Many of the questions for discussion at the end of each
part are different in this edition. Questions that have proved
ineffective for some reason, such as ambiguity, are rephrased,
omitted, or replaced with new ones.

The textual material has heen changed to some extent in
many of the chapters. Alterations of this nature are made
to clear up any ambiguity that may be discovered, to show
new applications of the rules, standards, and principles of
law, and to include any new material that will enhance the
value of the book.

The use of citations to the Restatements of the law has been
continued in this edition because courts are increasingly cit-
ing the provisions of these Restatements in their opinions
as the bases of their decisions. These Restatements are pre-
pared by the American Law Institute, an organization com-
posed of judges, lawyers, and law teachers. The Institute is
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preparing statements of what its members believe is or should
be the law of the land. Unless a principle or rule of law has
previously been adopted as a precedent in a given state, courts
now have a tendency to adopt the provisions of the Restate-
ments as the law governing issues coming before them. Refer-
ences to the Restatements are indicated in the footnotes in
this textbook by the abbreviation “R.”

The practice of giving citations to uniform laws proposed
by the Commissioners on Uniform Laws has been continued
also in this edition. The provisions of some of the laws have
been adopted in most of the various states, and the provisions
of others are continually being adopted in the different juris-
dictions.

Also retained in this edition are the citations to the Na-
tional Reporter System after the citations to state reports
wherever possible in order to give the student a better op-
portunity to examine the cases cited. It is often impossible
to find a library with the reports of the cases decided in each
state, but the volumes of the National Reporter System may
be found in most communities. The National Reporter System
consists of sets of volumes known as Atlantic Reporter (cited
A.), Pacific Reporter (cited P.), Southern Reporter (cited S.),
Southeastern Reporter (cited S. E.), Southwestern Reporter
(cited S. W.), Northeastern Reporter (cited N. E.), and
Northwestern Reporter (cited N. W.). Each set contains the
reports of cases decided in certain groups of states. A set
of volumes known as the New York Supplement (cited N. Y.
S.) contains the reports of certain lower courts in the state
of New York.

Decisions of the lower courts of the United States are
found in a set of volumes known as the Federal Reporter
(cited F.) and the Federal Supplement (cited F. Supp.).
Decisions of the Supreme Court of the United States are
found in a set of volumes known as Lawyers’ Edition (cited
L. Ed.).

The author gratefully acknowledges his indebtedness to the
many teachers of Business Law who have given suggestions
that have been helpful in the preparation of this revision.
As usual, the number who have given suggestions on various
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subjects is so large as to preclude each being named individ-
ually. The author must, however, acknowledge in particular
the assistance of Dr. Walter S. Lyerla, Head of Department
of Commerce, Kansas State Teachers College, of Pittsburg,
who carefully read the entire book while in manusecript form
and who gave many excellent suggestions with reference

thereto.
D. A. P.
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INTRODUCTION
LAW AND ITS ADMINISTRATION

Part I—General Considerations

Law and Society. Some knowledge of law is necessary to
a greater or a lesser extent for all persons. The truth of this
statement is obvious, because the life of each member of civil-
ized society must proceed to a large extent in conformity with
recognized rules, standards, and principles of social conduct.
Indeed, an individual is confronted almost daily with situa-
tions that demand legal information for correct action. To
illustrate, a person enters into the relation of landlord and
tenant when he signs a lease for his shelter. He deals with
the relation of principal and agent in making most of his
purchases of food and clothing. He enters into the relation
of bailor and bailee when he checks his coat and his hat at
a theater or a restaurant. He utilizes the relation of carrier
and shipper when he sends a Christmas package by express.
He enters the relation of employer and employee when he
enters the employment of another. In these and many other
instances he is engaging in common acts that involve legal
rights and duties.

Individuals participating in economic activities particu-
larly have need for a knowledge of law. They must, of course,
have a knowledge of the ordinary rules, standards, and prin-
ciples of social conduct that are necessary to other members
of society. They should also possess a knowledge of the rules,
standards, and principles of law governing business conduct
in general and governing those relations that are frequently
utilized by them in the conduct of their businesses.

It does not follow that, just because a person has some
knowledge of law, he is qualified or should attempt to act
as his own lawyer. Although there are situations in which a
person is compelled to act without first consulting an attorney,
there are also many instances when the advice of a person
skilled in law is indispensable. The study of law does not
tend to cause a person to attempt to be his own lawyer. On

1



2 LAW AND ITS ADMINISTRATION

the contrary, an understanding of law tends to make a person
better aware of situations involving legal consequences and
of the importance of obtaining sound legal counsel before
entering into important engagements.

Definition. Law, in its legal sense, as distinguished from
other uses of the term, means those rules, standards, and
principles governing and regulating social conduct which are
recognized and enforced in regularly established public tribu-
nals. It operates to regulate the actions of persons or groups
in respect to one another and in respect to the entire social
group. Its purpose is to accomplish substantial justice to all
parties, in view of the interests of the individual members of
society and of the interests of the group as a whole.

Law has been defined as “the body of principles, stand-
ards and rules which the courts of a particular state apply
in the decisions of controversies brought before them.” (Re-
statement, Conflicts of Laws, Sec. 3)

Separate rules, standards, and principles are known as
laws. Such laws may be mandatory, prohibitive, or permis-
sive. A mandatory law calls for an affirmative act, as in the
case of a law requiring the payment of taxes. A prohibitive
law requires negative conduct, as in the case of a law pro-
hibiting the carrying of concealed weapons. A permissive law
is one which neither requires nor forbids action, but allows
certain conduct on the part of an individual if he desires to
act. A statute which permits a group to incorporate by ful-
filling certain requirements is an example of permissive law.

Laws are made effective (1) by requiring damages to be
paid for an injury due to disobedience, (2) by requiring one,
in some instances, to complete an obligation he has failed to
perform, (3) by preventing disobedience, or (4) by admin-
istering some form of punishment. Whether law accomplishes
its purpose depends largely, if not entirely, upon the means
employed to obtain conformity to its dictates of social conduct
and the effectiveness of their administration.

Classification. The great body of rules, standards, and prin-
ciples which has been formulated for the control of social con-
duct may be classified in several ways. It may be divided in
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terms of the parties involved, its form, its nature, or the rela-
tions involved.

Parties. Law, in terms of the parties involved, is divided
into public law and private law. Public law is that which
deals with the relation between the government or state and
the individual or the group. This part of the law governs, in
general, questions involving the conflicting interests of the
individual or the group as against the interests of the com-
munity as a whole. In this class are those fundamental prin-
ciples upon which a state is organized and which outline its
functions and define its powers. This body of principles is
known as constitutional law. Public law also includes a body
of rules, standards, and principles known as administrative
law. This branch of public law is concerned with questions
involved in the relations between the individual members and
the state in the exercise of the functions of government.
There is a tendency, however, to confine the meaning of ad-
ministrative law to the rules and the orders of commissions
and bureaus. Finally, public law embraces rules, standards,
and principles which pertain to the protection of society
against acts that are inherently antisocial or that are opposed
to the interests of society because of the particular circum-
stances. This branch of public law is known as criminal law.

Criminal law is “that branch or division of law which
defines crimes, treats of their nature, and provides for their
punishment.” (Washington v. Dowling, 92 Fla. 601, 109 S.
588)

The part of the law that deals with the relation of an indi-
vidual or a group to another member or group in the com-
munity is known as private law. It embraces the rules which
protect personal relationships and personal interests. It deals
also with the protection of those interests which an individual
or group may possess in things, tangible or intangible. Finally,
this part of the law is concerned with the enforcement of
duties arising out of and corresponding to the rights pertain-
ing to personal relationships, personal interests, or property,
and, also, with the enforcement of obligations arising out of
contract.
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Form. Law may be classified in terms of its form, as en-
acted law and unenacted law. Enacted law includes all rules,
standards, and principles governing social conduct which have
been formally and expressly prescribed by the authorized agen-
cies of the people. Under this classification are constitutions,
treaties, statutes, and ordinances. Unenacted law embraces
those rules, standards, and principles which are announced by
courts and are based upon the habits and customs of the
people.

Enacted law is commonly called the written law, and un-
enacted law, the unwritten law. These terms, however, are
confusing, because the latter when published are in a sense
written law,

“The so-called ‘unwritten law,” by which is meant the
private right to avenge a criminal wrong . .., does not
exist at common faw, nor does any statute of this state recog-

nize it in any way whatever.” (Wehenkel v, State, 116 Nebr.
493, 218 N. W, 137)

Nature. Law may be divided in terms of its nature, as
substantive law and adjective law. That part of the law which
deals with the rights and duties of an individual or a group is
known as the substantive law. These rules indicate the ex-
tent to which society recognizes rights and duties on the part
of its members, and thereby define and limit the acts of one
party in respect to another. It is with this portion of the law
that we are primarily concerned here.

The law is not complete, however, with the establishment
of certain rights and duties. If it is to be effective, it must
in part consist of procedural rules by which one may enforce
such rights and duties. That part of the law which governs
these processes is called the adjective law. Although the stu-
dent of business is not primarily interested in this branch of
the law, it is desirable to possess an appreciation of the pro-
cedure in general for the enforcement of rights and duties.

Relations. Law may be classified into numerous parts in
terms of the relations involved, such as the law of vendor and
vendee, the law of insurer and insured, and the law of shipper
and carrier. The law of these relations may be arranged so
as to be classified in terms of functions of business, as the
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law of marketing. In this text the law is divided in terms of
the relations involved, but the chapters are so arranged that
the subject may be studied from the functional point of view.

Systems of Law. The different organized groups of the
world have at different times developed various systems of
law. Today there are two chief systems of law which prevail
in the Western World; namely, the Roman or civil law and
the English or common law. The former system, known as
the Roman law, the Roman civil law, or, more commonly, the
civil law, originating in Rome, extended with the success of
the armies and became the law of the Roman Empire. The
body of rules and doctrines of this system, in the main, con-
sists of the compilations of Justinian and his successors.
This outstanding lawmaker and the succeeding Roman rulers
digested, simplified, and codified the great mass of rules, opin-
jons, and commentaries, which had developed in the adminis-
tration of the great empire. These compilations are collectively
known as the corpus juris civilis.

The civil law later became the law of modern continental
Europe, being adopted and absorbed during a period extend-
ing from the twelfth to the eighteenth centuries. This system
of law also prevails at present in Scotland and in all of the
Americas, except Canada and the United States. It also fur-
nishes the basis of the law in a small part of the latter coun-
tries. In Canada, for example, the civil law prevails in
Quebec.

The term civil law, besides describing a system of law as
distinguished from the common law or other systems, has
several other more restricted meanings. It is used to mean a
municipal law, which is a rule governing the actions of the
inhabitants of a city or state, as opposed to other law, such
as international law. Civil law is also used, in contradistinc-
tion to criminal law, to mean that part of the municipal law
which establishes and enforces civil rights.

The second great system of law, known as the English
law, the English common law, or, more frequently, as the
common law, consists of the rules, standards, and principles
developed in the administration of justice in England from
the thirteenth century. It has spread to other parts of the
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world and, except in a very few instances, exists wherever
English is spoken.

The colonists brought the English system of law to this
country. It was later adopted by the original thirteen states
and, except one, by the other states entering the union. Thus,
it was stated in respect to the law of California: “The act
of 1850 adopts the common law of England: not the civil
law; not the jus commune antiquum, or Roman ‘law of nature’
of some of the civil-law commentators nor the Mexican law;
nor any hybrid system.” * Although a few of the states along
the southern border show traces of Spanish influence, Louisi-
ana is the only state which does not retain the common law
of England as a basis of its law. This state was a part of the
territory ceded to this country by France, and it retained the
civil law in effect at the time the grant was made.

The term common law also has meanings other than that
of a system of law in contrast to the civil law. It is used, in
contradistinction to the rules and principles developed and
recognized in courts of equity, to mean the rules based on
the habits and customs of the community as announced by
courts of law. In another sense it is used in opposition to the
rules and regulations established by legislation or, in other
words, statutory law, to mean the rules formulated by deci-
sions of courts. The term is also used to indicate the older
rules announced by the courts, as distinguished from the newly
developed principles established by the decisions of modern
courts.

Supreme Law of the Land. In the United States, laws,
whether established by state constitutions, legislation, or judi-
cial decision, are subordinate to the Federal Constitution;
if they are not in accordance with it, they are inoperative.
The highest law of the land, in a legal sense, is (1) the Con-
stitution itself, (2) treaties made by the Federal Government,
and (3) Federal laws enacted under authority of the Con-
stitution.? To this proposition the peoples of the several states
are pledged. It is embodied in the terms of the Constitution,

1 Lux v. Haggins, 69 Calif. 265, 4 P. 919.
2 The constitution of each state represents the supreme law of that
particular state. ‘
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which is an agreement in written form to which all of the
states have assented.

“This Constitution, and the laws of the United States
which shall be made in pursuance thereof, and all treaties
made, or which shall be made, under the authority of the
United States, shall be the supreme law of the land; and
the judges in every state shall be bound thereby, anything

in the Constitution or laws of any state to the contrary not-
withstanding.” (Constitution of the United States, Art. VI)

The Constitution not only prohibits certain actions by the
state or Federal governments, but also prescribes certain
guaranties to the individual members of society. If any law,
whether Federal or state, contravenes such provisions, it is
ineffective. In case of a conflict between a state law and the
law of the United States, the latter prevails. For example,
when Congress enacts legislation pursuant to its express pow-
ers, as in the case of interstate commerce, which conflicts with
state legislation in respect to the same subject matter, the
latter must give way.* This is true, however, only when the
Federal laws are in pursuance with the provisions of the Con-
stitution. So, also, when Congress has made a treaty with a
foreign power, its terms supersede the laws of any state which
are in conflict. Such conflict sometimes occurs when the treaty
is in respect to the right of an alien to acquire and hold land
in this country.

QUESTIONS

1. An cditorial in a school paper contains a statement that law is
the only form of social control. Some students are discussing the edi-
torial. One maintains that the statement is untrue. The others agree
with him and declare that many forms of social control are more ef-
fective than law. Do you agree with these students?

2. Virginia M. Johnson, widow of J. P. Johnson, brought suit against
Daniel W. Detrich and others. The purpose of the suit was to obtain
a partition of certain land situated in the state of Missouri. In an
opinion dismissing the suit, the court declared that “law is a rule of
conduct.” Do you agree with this statement?

3. Bernier maintains that rules of conduct should be established in
view of the interests of the individual members of society alone. Is his
contention sound?

s Second Employers’ Liability Cases, 223 U. 8. 1, 66 L. Ed. 327,
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4. A statute prescribes that “no person shall be allowed to work in
a smelter for more than eight hours a day.” Is this a mandatory, a per-
missive, or a prohibitive law?

5. Compton, who is making a “soap box oration” in one of the side
streets of a city, declares that all legal rules are made effective by fines
and imprisonment. Do you agree with this statement?

6. Mix brought an action to compel the Board of County Commis-
sioners of Nez Perce county to issue a license. In the opinion dismissing
the petition, the court declared: “The substantive law is that part which
creates, defines, and regulates rights as opposed to adjective or remedial
law, which prescribes the method of enforcing or obtaining redress for
their invasion.” Do you agree with this statement?

7. A motorcycle officer was killed as the result of his motorcycle
striking an obstruction located in the center of a street in Galveston,
Texas. In an action brought by his widow to recover damages, it was
pointed out that the charter of the city exempted the municipality from
liability for injuries caused by any defective condition of its streets.
Was the charter of the city enacted by the legislature properly desig-
nated as private law or as public law?

8. Give the various meanings of the terms civil law and common law.

9. Clayton is engaged in business in France, and Prescott operates
a cattle ranch in Colorado. While on a vacation, they meet at a winter
resort. Prescott relates the facts of a controversy arising between him
and a neighbor. Clayton states that he had a similar controversy with
one of his neighbors in France and that he can advise Prescott of his
rights. Should the latter act upon Clayton’s advice?

10. McGraw refuses to pay the taxes assessed against his property
on the ground that he was not given an opportunity, as required by law,
to appear before the board of reviewers for the purpose of objecting
to the amount. Is the law to which he refers a part of the criminal
law, the administrative law, or the constitutional law?

11. Charles J. Devlin became a voluntary bankrupt. He died during
the administration of his estate in bankruptecy. Mary A. J. Devlin, his
widow, brought an action against the trustees in bankruptey to have her
interest in the land determined under a state statute instead of under
the provisions of the Federal bankruptcy act. The trustees contended
that the rights of the widow must be determined according to the terms
of the Federal statute. Do you agree with this contention?

12. Cummings maintains that the common law is the supreme law
of the United States. Millis denies this, stating that the supreme law
in the United States consists of legislation enacted by the states. Do
you agree with Cummings or Millis?
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Part II—Branches of the Law

Common Law. The common law originated under the Nor-
man kings, although it developed from the Anglo-Saxon law.
Before the Conquest, there existed in England a system of
law based upon traditions and customs which was limited
in scope and existed mainly for the purpose of keeping the
peace. The traditional or customary law was enforced in local
courts. After the Conquest, these courts continued to enforce
the local customs and traditions for slightly more than a hun-
dred years, when they were superseded by the national royal
courts.

The Normans established a curia regis, or king’s court,
which functioned where the king and his retinue resided. In
the course of time justices were appointed to administer the
law, the great court was divided into several divisions, and
the people in general were allowed to bring their causes into
the king’s courts for redress. The decay and disappearance
of the local courts which administered the Anglo-Saxon law
were partly due to the jury which was one of the outstanding
features of the common law. The development of the jury
from the inquest, a procedure which the Normans brought
from Europe for determining facts, caused the people to for-
sake the local courts and enter the royal courts with their
grievances.

Under the Anglo-Saxon system, the rights of the parties
were decided by some method, often cruel, which was totally
undesigned to establish truth or justice, such as purging by
oath or a trial by ordeal. Purging by oath took place when
the defendant brought in a prescribed number of persons,
called compurgators, who would state upon oath that they
believed him, thus presumably proving that he was not guilty.
In case of a trial by ordeal, the party was tested by some
method, as by being thrown into water to see whether he sank
or remained above the surface, by having a hand plunged into
hot water, or by being made to carry burning hot objects,
and his guilt was determined by his ability to resist the effect
of the ordeal. These procedures accelerated the adoption of
the national royal courts by the people.
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The royal justices heard the controversies of the people
and determined the cases in accordance with what was pre-
sumed to be the general or common law of the kingdom. As
there were diverse customs, the procedure probably consisted
in announcing what should thereafter be considered the cus-
tom of the realm. These decisions were retained as precedents
for guidance in determining similar and analogous cases which
came before the justices, and in time there existed in fact a
body of rules, standards, and principles which represented a
common law of the land. These national rules soon superseded
the purely local customs and continued to grow to meet the
needs of the people under changing conditions. This strong
centralized system withstood the spread of Roman or civil law
which was adopted by other parts of Europe.

Ecclesiastical Law. It is of historical interest to note that
“of the several branches of the unwritten law of England,
there is one properly to be deemed common law, yet techni-
cally called ecclesiastical law.” ' The latter term refers to
that part of the English law which is administered in the
ecclesiastical courts. These courts were established after the
Norman Conquest, and were given jurisdiction of civil and
criminal actions involving clergymen or ecclesiastical mat-
ters and of cases pertaining presumably to spiritual matters.
In the latter class were marriages and divorces and testa-
mentary causes. Although these ecclesiastical courts still re-
main in England, they have lost the most important part of
their jurisdiction. About the middle of the nineteenth century
they were compelled to relinquish jurisdiction over matri-
monial and testamentary causes; they now retain only juris-
diction of cases involving or pertaining to the ecclesiastical
organization.

Mercantile Law. When England developed into a trading
nation, the merchants for several reasons found that the com-
mon law was unsuited to their purposes. First, the courts
were inaccessible, for in general the merchants and traders
were a class roving from one market or fair to another. Sec-
ond, the procedure of the courts of common law was too slow

1 D¢’ Witt v. De Witt, 67 Ohio St. 340, 66 N. E. 136.
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for the needs of a people desiring an expeditious settlement of
a dispute. Third, the common law was ill-adapted to settle
their problems and controversies, because it was based upon
feudalism. Fourth, the merchants and traders were in many
instances foreigners who were unacquainted with the local
law. The merchants therefore developed certain rules based
upon custom and usages, which had been adopted more or
less by the nations in general, to govern merchants’ trans-
actions. These rules were known as the lex mercatoria or the
law merchant. They formed a body of law which has been re-
ferred to as a “kind of private international law.”

“The law merchant is a system of law that does not
rest exclusively on the institutions and local customs of any
particular country, but consists of certain principles of
equity and usage of trade which general convenience and a
common sense of justice have established to regulate the
dealings of merchants and mariners in all the commercial
countries of the civilized world.” (Bank of Conway v.
Stary, 51 N. D. 399, 200 N. W. 505)

The law merchant, originating with the traders, had many
sources. Many of its rules were taken from the Roman or
civil law. Others were influenced by treatises on mercantile
law which were written by continental writers. For the most
part, however, the body of rules consists of customs and
usages of the maritime traders of all nations. In England
the development of the law merchant passed through several
stages. At first, the rules were for a special class, namely, the
merchants and traders, and were enforced in special courts in
which they alone could bring actions. Later the mercantile
cases were taken into the courts of common law, and the ac-
tions were proved by the customs and usages of the merchants.
For many years this created an unsatisfactory situation, not
only because some of the judges resented and opposed the in-
troduction of these rules into the courts of common law, but
also because the judges did not understand the customs and
their background. It was not until about the middle of the
eighteenth century that these customs were separated and dis-
tinguished so as to govern a given set of facts. The law mer-
chant has now been absorbed, in the main, by the common law
or crystallized by statutory enactment.
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Admiralty Law. This is a system of law which consists
of the principles, standards, and rules which have developed
in the courts of admiralty. These courts have jurisdiction
over all maritime contracts, torts, other offenses, and cases of
prize. The jurisdiction of such courts varies in the different
countries. In some instances, prize cases or criminal causes
may not be included. In England, because of the opposition
of the courts of common law and the fact that the maritime
law is influenced by customs of other countries, the jurisdic-
tion of the admiralty courts is more restricted than in other
countries. In the United States there are no separate admi-
ralty courts. By constitutional provision, admiralty and mari-
time jurisdiction is given to the Federal courts.?

The rules, standards, and principles of admiralty law apply
to maritime affairs, such as acts upon the high seas or the
navigable waters of a country, seamen’s contracts of employ-
ment, transportation by water, and other business relating to
navigation or transacted at sea. Courts apply the customs,
usages, and rules governing navigation and shipping which
have been followed generally by the different nations. In
some instances these rules have been codified.

Admiralty and maritime jurisdiction depends upon two
things; namely, the locality and the subject matter involved.
In cases of torts the test of jurisdiction is the locality. If the
unlawful act or omission is done upon the high seas or upon
navigable waters of the United States, natural or artificial,
it is a maritime tort. Examples of such torts are negligence
causing injury to passengers, members of the crew, or others;
violations of navigation law; and injuries caused by negligent
towing, collisions between vessels, or collisions between a ves-
sel and a drawbridge.* In case of contracts the test of juris-
diction is in the subject matter. A contract is a maritime con-
tract if the terms thereof involve the chartering of a vessel,
its equipment or service, towing, or salvage. In this connec-
tion it is immaterial how small or large the craft is, so long
as it is being or is capable of being used for transportation
upon water.

2 Art. 8, §2.
3 Greenwood V. Town of West Port, 60 F. 560,
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Equity or Chancery Law. As England emerged from the
simple conditions of a people primarily engaged in agricul-
tural pursuits into a trading nation with a more complicated
economic organization of commerce, finance, and manufacture,
the common law with its limited remedies and fixed, rigid, and
often harsh rules of procedure became inadequate to meet the
requirements of justice. Because there was no remedy at com-
mon law for a threatened wrong, one was compelled to wait
until a wrong had been committed and then to seek redress
in damages, even though such damages would not fully com-
pensate one for the injury. Nor was there any provision for
compelling one to fulfill his promises, although redress in dam-
ages for a failure to perform would be entirely inadequate.
Because of these and other defects in the common law, there
developed in England a supplementary system of law, called
equity.

“The terms ‘equity’ and ‘chancery’ are interchangeable
and are constantly used as synonyms in all our states, as
well as in England.” (Wagner v. Armstrong, 93 Ohio St.
443, 113 N. E. 397)

Although equity as a system of law is of ancient origin,
this system, as we know it, began with parties seeking redress
from the king for wrongs which the common law did not rec-
ognize or from which it gave inadequate relief. Because of
other matters claiming his attention, the king referred these
petitions to his chancellor for settlement. The chancellor, un-
restricted by the rules and forms of the common law and being
a high churchman, made his decisions in accordance with max-
ims based on “good conscience” and upon principles borrowed
from the civil law. The chancellor saw that in certain cases
money damages would not adequately compensate the injured
party; hence he exercised a preventive power by enjoining a
threatened wrong and, in some cases, by compelling specific
performance when an injury caused by a failure to perform
could not be redressed in damages.

The decisions of the chancellor were favorably received
by the people, and the petitions for relief from wrongs in-
creased until finally the procedure became one of the accepted
agencies for the administration of justice. These decisions,
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although at first arbitrary, announced principles which be-
came fixed as precedents for guidance in similar and anal-
ogous cases, and eventually there was a body of principles,
standards, and rules forming a separate and distinct system
of law. In course of time the chancellor ceased to be an
ecclesiastic, but the principle of equity pleading and practice
continued unchanged from its original purpose, namely, to
give relief when justice demanded and the law failed to re-
spond. For many years the chancellor administered equity
mainly, although not exclusively, in the High Court of Chan-
cery; hence today the courts administering this system of law
are known as courts of chancery as well as courts of equity.

The courts of common law bitterly opposed the growing
power of the court of equity, but the latter prevailed in the
end. The source of equity jurisdiction is primarily the lack of
rights or the inadequacy of remedies at common law. It may
be concurrent, exclusive, or auxiliary. It is concurrent in cases
involving fraud or mistake, and exclusive in cases involving
trusts or mortgages. The auxiliary jurisdiction of equity is
to aid an action at common law, as by compelling a defendant
to declare certain facts or by preserving testimony which is in
danger of being lost by the death of a witness before the trial.

Statutory Law. The body of rules, standards, and prin-
ciples comprising the common law and equity is not stagnant,
but is in a state of continual growth. OIld established law is
skillfully adapted by the courts to meet new situations as they
arise in a changing social order. Thus, it is stated that ‘“one
of the crowning glories of common law has been its elasticity,
and its adaptability to any new condition and new state of
facts. It has grown with civilization and kept pace with the
march of events so that it is as virile today in our advanced
state of civilization as it was when the race was emerging
from the dark ages of the past.” *

It is probably true that the common law and equity law
would be sufficient to meet the ends of justice in any society
where the affairs of life change slowly. Examples of law being
expanded to meet current complex problems are of daily occur-
rence and are unnoticed by the great mass of the people. On

4 Mentzer v. Telegraph Co., 93 Iowa 762, 62 N. W. 1.
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the other hand, where the conditions and state of the social
structures change extremely and rapidly, the lag in the law is
pronounced and perceptible. In such a case, although the law
might eventually overtake the stride of events, it is desirable
to enact laws which will give immediate relief to these condi-
tions. Legislation as a means of expressing the law originated
for, and during many years was exercised for, this purpose
only.

With the passing years, doubts have occurred to many as
to the facilities of courts for determining the existing facts in
a complex system, and as to the propriety of judges making
new laws. In addition there have been great changes in the
economic order and in the social theories, such as the great
industrial development and the trend of governmental inter-
vention in business. Hence, today at each session of the legis-
lature hundreds of laws are enacted to govern different phases
of life. In some instances they merely supplement the common
law, whereas in others they modify or abolish the old rules.

In a few states all the laws or the rules of procedure have
been reduced to writing in the form of a code. These juris-
dictions are called code states. There is also a tendency for
the states to enact laws having identical provisions, thus giv-
ing uniformity to rules of conduct which have hitherto dif-
fered frequently and at times widely.

QUESTIONS

1. Burns tells MeCall that the chief purpose of the Anglo-Saxon
law was to settle fairly the controversies arising among the members
of the group. He also states that the law was enforced in a national
system of courts. Do you agree with these statements?

2. What were some of the practices under the Anglo-Saxon system
to determine the rights of parties?

3. What notable procedure for determining facts was introduced
into England by the Normans?

4. When the royal justices began to hear the controversies of the
people, did they decide them in accordance with the local rules and cus-
toms or in accordance with the general law of the kingdom?
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B. Ella S. De Witt brought a suit against her husband, Douglas
De Witt, to obtain a divorce and alimony. The suit was brought in the
state of Ohio during the twentieth century. Was the case determined
by ecclesiastical law?

6. Kimes and Meredith are discussing economic history. The ques-
tion arises as to the use of the courts of common law by the early Eng-
lish merchants. The former maintains that the common law was
well adapted to settle the problems of the merchants. The latter claims
that the merchants found the common law unsuited for their purposes.
Do you agree with Kimes or Meredith?

7. What were the sources of the rules of the law merchant?

8. How do you account for the fact that the law merchant was not
more quickly absorbed by the common law?

9. A. C. Hagen threatened to sell or otherwise to dispose of certain
articles of personal property belonging to Mr. and Mrs. George M.
Conley. The articles were wedding presents, and the value thereof could
not be measured adequately in money damages; hence the loss would
cause an irreparable injury. Did the Conleys have a remedy in a court
of equity?

10. What is meant by the term code states?

11. Edgar McDougal created a trust by will and appointed Anna L.
McDougal as trustee. It was subsequently alleged by interested parties
that the trustece had negligently failed, after repeated notices, to file
complete and proper accounts of her management of the trust estate.
Would this controversy properly be determined in a court of equity?

12. How did the king handle the petitions for redress which were
made to him by the people?

13. How do you account for the fact that the decisions of the
chancellor were favorably received by the people?

14. Kendall, while discussing courts of equity with a friend, de-
clares that the source of equity jurisdiction is the lack of rights at com-
mon law. Do you agree with this statement?

15. The state legislatures enact hundreds of laws at each session.
Some of the statutes abolish or modify the common-law rules. Does this
fact prove that the common law is stagnant or progressive?

16. How is it possible to secure uniformity in the laws of the dif-
ferent states under our present system of federated states?
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Part III—Tribunals for Administering Justice

Courts. A court may be defined as a body or tribunal
established by the state as an agency with defined powers to
meet at certain times and places for the purpose of hearing
and deciding matters properly brought before it, and of pre-
venting wrongs, giving redress to the injured, or enforcing
punishment against wrongdoers. It consists not only of the
judge, but also of all officers necessary for the presentation of
controversies or other matters, for the proper recording of the
proceedings and official acts, and for the execution of com-
mands duly issued.

Courts are classified as courts of record and as courts
not of record. The former consist of courts whose proceed-
ings are perpetuated by an official record. The findings and
judgments of any of these bodies are unimpeachable and can
be altered only by that court or by a reviewing court upon the
showing of error. A court not of record is an inferior tribunal,
having more or less limited judicial powers, whose proceed-
ings are not recorded or, at least, not officially recorded as of
absolute accuracy. If there is a record of the proceedings in
such courts, the accuracy thereof as well as its existence may
be questioned.

In many states “a justice of the peace is not a court of
record.” (State v. Allen, 117 Ohio St. 470, 159 N. E. 591)

At common law, courts are classified as superior and in-
ferior courts. Superior courts cuasist of courts having general
original jurisdiction of certain controversies and possessing
supervisory powers over one or more other courts. The fact
that the judgment of such a court may be reviewed by another
court did not alter its classification as a superior court. The
courts under the control of the superior court are known as
inferior courts. Today the terms superior and inferior are
at times used to classify courts upon a basis differing from
that used at common law. The term superior court is some-
times used to indicate the court or group of courts possess-
ing the highest powers; and all other bodies, including the
common-law superior court, are classed as inferior courts.
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Jurisdiction. A court is empowered to administer justice
only in respect to matters properly brought before it. What
constitutes matters which may be validly entertained by a
particular court, depends upon its jurisdiction. Without juris-
diction of a given controversy, the adjudication of the court
is void. Jurisdiction may be defined as the authority or power
of a court to hear controversies and other matters concerning
legal rights and duties, to decide the issues in accordance with
the law, and to compel the execution of the judgment rendered.

A court may have original or appellate jurisdiction. In
case of the former it has the authority to hear a controversy
in its initial stages. A court having appellate jurisdiction, on
the other hand, has authority to review a case which has been
first determined by an inferior court.

“Jurisdiction’ of a particular court is that portion of
the judicial power which it has been authorized to exercise

by the Constitution or by valid statutes.” (Morrow v.

Corbin, 122 Tex. 553, 62 S. W. [2d] 641)

The jurisdiction of a court may also be general as distin-
guished from limited and special. A court having general jur-
isdiction has power to hear and decide all controversies involv-
ing legal rights and duties. A court of limited jurisdiction has
authority to hear and decide only cases which fall within a
particular class. The jurisdiction of a court is special when
the court is authorized to hear and decide only certain cases
within a class, such as cases in which the amounts involved
are below a specified sum, or in which determination is ex-
pressly authorized by statute.

“Justices’ courts in this state, both under the Constitu-
tion and the justices’ code of the state, are courts of limited
jurisdictions.” (Searl v. Shanks, 9 N. D. 204, 82 N. W. 734)

Courts are frequently classified in accordance with the
limit of their jurisdiction. A criminal court is one having
criminal jurisdiction, or, in other words, one which is estab-
lished for the trial of cases involving offenses against the pub-
lic. A civil court, on the other hand, is authorized to hear and
decide issues involving private rights and duties. In like man-
ner, courts are classified into equity courts, juvenile courts,
probate courts, and courts of domestic relations, upon the basis
of the limited iurisdiction of the particular tribunal.
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Officers of the Court. The term court is sometimes used
to mean the judge or judges presiding in a given court. As
defined above, however, the term includes other officials who
are equally necessary for the proper administration of justice.

The presiding officer of a court is the judge who is publicly
appointed or elected for the purpose of controlling the proceed-
ings and of deciding the questions of law that may arise.
He has an inherent power to establish certain rules necessary
to preserve order or to transact the business of the court. An
infraction of these rules or the disobedience of any other law-
ful order, as well as a willful act contrary to the dignity of the
court or tending to pervert or obstruct justice, may be pun-
ished as contempt of court. Thus, if one is guilty of acts
of violenee or of using indecent or insulting language in the
presence of the court, he may be fined or imprisoned, or both,
by the judge for contempt of court.?

“Disobedience of any lawful judgment, order, or process

of the court is a contempt.” (Wenger v. Wenger, 200 Minn.

436, 274 N. W. 517)

Attorneys and counselors at law are also officers of the
court. They are men who by training and experience become
well versed in the rules of social conduct and skilled in the
procedure of the administration of justice. They, being se-
lected by the parties to the controversy or in some cases by
the judge, are intrusted with the proper presentation of the
merits of the issues of a case. Lawyers, whether attorneys or
counselors, are required to meet high qualifications as to abil-
ity and character, and in return are granted certain privi-
leges by law which, however, may be withdrawn in case of
misbehavior or for other good cause.

The clerk of the court performs ministerial duties in gen-
eral, although a few duties are quasi-judicial. The latter, as
a general rule, must be performed under the supervision of the
court. The clerk is appointed in some of the higher courts,
but he is usually elected to office in the lower courts. His prin-
cipal duties are to enter cases upon the calendar, to keep an
accurate record of the proceedings, to attest the same, and, in
some instances, to approve bonds and to compute the amount
of costs involved in a given case.

1 State v. Shenherd. 177 Mo. 205, 76 S. W. 79.
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The sheriff is the chief executive officer of a county. He
fills one of the oldest offices known to the common law. “This
office is said to have been created by Alfred when he divided
England into shires, though Coke claims for it an earlier ori-
gin, and says that it existed during the Roman occupation of
England, and that Alfred’s division into shires or counties
was but a more exact description.” * The sheriff has, in addi-
tion to the duty of maintaining peace and order within a given
jurisdiction, namely, the territorial limits of a county, many
other duties in connection with the administration of justice
in courts of record. His principal duties are ministerial and
consist of summoning witnesses, taking charge of the jury,
preserving order in court, serving writs, carrying out judicial
sales, and executing judgments. The marshals of the United
States perform these duties in the Federal courts. Likewise,
in courts not of record, such as the courts of justices of the
peace, these duties, when appropriate, are performed by a
constable. Some of the duties of the sheriff are now performed
by persons known as court criers, or by deputy sheriffs, known
as bailiffs.

The Jury. The jury is a body of citizens duly qualified in
a court of justice and sworn to try and determine by verdict
the issues of fact submitted to them. The modern jury grew
out of the Norman system of inquisition by proof which con-
sisted of discovering twelve witnesses who agreed upon the
facts. The testimony of these witnesses, known as recogni-
tors, was conclusive as to the rights of the parties. About
the end of the fifteenth century the procedure had been
changed so that the informed persons merely gave testimony
as to what happened, and the facts were decided by a group
of uninformed men. A petit jury consists of not more than
twelve persons, and a grand jury consists of not less than
twelve nor more than twenty-three persons. There has been
some tendency, however, to change by statute the number of
members of such groups. Thus, it may be provided that a
jury shall consist of six persons in civil or misdemeanor cases
in courts inferior to the circuit courts.®

2 State v. Finn, 4 Mo. A. 352.
3 Postal Telegraph Cable Co. v. Patton, 163 Ky. 187, 164 S. W. 1073.



part 3] TRIBUNALS FOR ADMINISTERING JUSTICE 21

“A requisite number of persons having the qualifications
of jurors will not constitute a jury, or panel of jurors, unless
they are drawn and summoned as jurors in conformity with
law.” (Dupont v. McAdow, 6 Mont. 226, 9 P. 925)

The first step in forming a jury is to make a jury list.
This consists of the preparation, by the proper officers or
board, of a list of qualified persons from which a jury panel
may be drawn later. In the absence of constitutional restric-
tions, the legislature may specify the qualifications of the
persons serving on the jury, such as age, sex, property,
character, or residence. The statutes usually give persons in
certain classes, such as attorneys, doctors, ministers, firemen,
and public officers, the privilege of exemption from jury serv-
ice.

A certain number of persons are drawn from the jury list,
and this group is known as the jury panel. The number
drawn and the procedure are usually prescribed by statutes.
Selection of the jury panel is usually by an impartial means,
such as by wheel or from a box. This list is then certified,
signed, and delivered to the sheriff. Publication of this list is
usually required by statute.

When a jury cannot be secured from the regular panel,
because of the absence or disqualification of the members, a
court of record has the power to order bystanders, or others
having the statutory qualifications, summoned to serve on the
jury. These persons are known as talesmen. The court also
has the power to call a special venire when a jury is needed
and there is no regular panel present. The method of selecting
the special venire is now usually regulated by statutes which
prescribe various ways of impartial selection.

Federal Courts. The Federal system of courts consists of
the Customs Court, the Court of Customs Appeals, the Court
of Claims, the district courts, the circuit courts of appeals,
and the Supreme Court.

United States Customs Court. This court, consisting of
nine members, was formerly known as the Board of General
Appraisers.t The duty of the body is to make final decision in

4 Mason’s U. S. Code, 1928, Title 19, §405-1.
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respect to the law and facts concerning the classification of
goods, the rate of duty for each class, and thg rules and regu-
lations governing the collection of revenues.

Court of Customs Appeals. This is a court of record, con-
sisting of a chief justice and four judges, which is open at all
times for the transaction of business which may be brought
before it. The function of this body is to review the decisions
of the United States Customs Court upon an appeal made
within sixty days thereafter by the collector, secretary of the
treasury, or the importer.

Court of Claims. This tribunal is composed of a chief jus-
tice and four judges. It has one annual session at Washing-
ton which continues until all business is transacted. At the
end of each term the clerk gives a report of the judgments to
each department head and to other important administrative
officers. A report of such judgments is also given to Congress
upon the first day of the session. These judgments are pay-
able only upon an appropriation by Congress.

The jurisdiction of this court includes: first, any claim
against the United States (except for a pension) founded
upon the Constitution or any law of Congress, upon any rule
or regulation of an executive officer, and upon any contract
with the United States; or any claim for damages in cases,
not sounding in tort, which, if the government were suable,
could be maintained in any court of law, equity, or admiralty;
second, any claim for damages, setoff, or counterclaim which
the government may have against the party claiming against
the United States; third, any claim of a disbursing officer to
relief from responsibility due to loss in the line of duty of
papers, records, vouchers, funds, or property in his possession.

In order to facilitate the disposition of cases, the court is
“authorized and empowered to appoint seven competent per-
sons, to be known as commissioners, who shall attend the tak-
ing of or take evidence in cases that may be assigned to them
severally by the court, and make report of the facts in the
case to the court.” *

3 Mason’s U. S. Code, Title 28, §269.
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District Courts. The United States, including the District
of Columbia, is divided into eighty-five judicial districts.
Some states form a single district, whereas others are divided
into two or more districts. To illustrate, Arizona constitutes
one judicial district, Alabama is divided into three distriets,
Arkansas forms two districts, and New York constitutes four
districts.® In each district there is a court having at least one
judge, and in some, one or more additional judges.

The district courts have original jurisdiction in practically
all cases which may be maintained in the Federal courts. They
are the trial courts for criminal as well as civil cases. Illustra-
tions of the latter group which may be brought in these courts
are (1) civil suits in law and equity brought by the United
States, (2) actions brought by citizens of different states
claiming land under grants by different states, (3) proceed-
ings in bankruptey, (4) civil causes of admiralty and maritime
jurisdiction, (5) actions against national banking associa-
tions, and (6) cases involving more than $3,000 which arise
(a) under the constitution or laws and treaties made there-
under, (b) between citizens of different states, and (c¢) be-
tween citizens of one state and of a foreign state.?

Circuit Courts of Appeals. The United States, including
the District of Columbia, is divided into eleven judicial cir-
cuits, each having a circuit court of appeals. Each of these
courts is a court of record. The number of judges in each
court at the present time varies from three to seven. The
chief justice and associate justices of the Supreme Court are
competent to attend the sessions of these courts, and, in case
of so doing, they act as the presiding officer. At one time each
judge attended the session of the court to which he was as-
signed, but this practice has been abandoned. Except when
disqualified, district judges are allowed to sit with the circuit
judges in order to fill the bench. For example, a district judge
cannot sit with the circuit judges to hear and determine a
case which has been tried before him in the lower court.®

¢ Ibid., §§142-3-4, and 178.
7 Mason’s U, 8. Code, Title 28, §41.
8 Jbid., §216.
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The United States Emergency Court of Appeals was
created in 1942 to hold sessions in Washington, D. C., for
hearing petitions for setting aside or enjoining a regulation,
order, or price schedule, or for other relief under the Emer-
gency Price Control Act. (United States Code, Supp. V,
Title 50, page 1180)

The circuit court of appeals has appellate jurisdiction only
and is empowered to review all final decisions of the district
courts by means of an appeal or a writ of error, except in cases
which may be taken direct to the Supreme Court. The deci-
sion of the circuit court is final in almost all criminal cases,
in controversies between a citizen of this country and a citizen
of another country or between citizens of different states, and
in cases involving amounts of not more than $1,000. The same
is true in cases arising out of the Bankruptcy Act and other
Federal acts such as the Safety Appliance Act, as well as out
of the trade-mark, copyright, and patent laws. As a general
rule, however, the Supreme Court may of its own initiative
order such cases to be transferred to it for review.

Supreme Court. The Supreme Court of the United States
is the only Federal court expressly established by the Consti-
tution. All other Federal courts are dependent upon action
by Congress which is authorized by the Constitution to create
such courts as are deemed necessary. The Supreme Court now
consists of a chief justice and eight associate justices. This
number, however, may be increased at any time or reduced
upon vacancies occurring.

The Supreme Court has original jurisdiction “in all cases
affecting ambassadors, other public ministers and consuls, and
those in which a state shall be a party.” * It has appellate
jurisdiction in all cases, except as regulated by Congress,
which may be brought into the Federal courts in accordance
with the terms of the Constitution. It has been noted that in
certain cases, unless jurisdiction is assumed by the Supreme
Court, the decision of the circuit court of appeals is final.
The Supreme Court also has appellate jurisdiction of certain
cases which have been decided by the supreme courts of the
states. These cases consume by far the greater part of the
time of this court. They consist of controversies which involve,

® Constitution, Art. 3, §2.
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first, rights or immunities arising out of the Constitution; or,
second, violations of the Constitution, laws, or treaties of the
United States by the provisions of the state constitutions or
statutes.

State Courts. The systems of courts in the various states
are in general organized along similar lines, although differ-
ing in details such as the number of courts, their names, and
jurisdiction. In some instances there are extreme departures,
but it is impossible to give here more than a description of
the general scheme in which there is practical uniformity.

Justice Courts.’ These courts are presided over by jus-
tices of the peace. They are ordinarily not courts of record.
Their jurisdiction extends usually to the preliminary exami-
nation of persons accused of felonies and to the trial of misde-
meanors and civil cases involving small amounts. In the civil
cases, the jurisdiction of the courts may possibly be extended
by agreement. For example, it is sometimes provided that the
justice of the peace may decide cases involving amounts less
than $100 and, by agreement of the parties, cases involving
amounts up to $300.'* All decisions of the justice courts are
reviewable. There is usually a justice of the peace elected in
each township, although in some parts of a state, justice courts
have been supplanted by city or municipal courts.

County and District Courts.’* These courts are located in a
county or a district composed of two or more counties. They
are courts of record and have appellate jurisdiction of cases
tried in the justice and police courts, as well as general orig-
inal jurisdiction of criminal and civil cases. They also have
jurisdiction of testamentary and guardianship matters, except
when, as in some states, the jurisdiction of such cases has
been given to special courts, known as orphan’s, surrogate, or
probate courts.

10 There are also courts in almost all cities, called police courts, for
the trial of misdemeanors.

11 Jowa Code 1927, §10602.

12 In a few states there are separate courts of equity. In almost all
states, however, suits in equity are tried by the same judge who tries
an action at law, but in the former instance he applies the principles of
equity to the case. In code states the tendency is to abolish the difference
between equity and law procedure.



26 LAW AND ITS ADMINISTRATION

Intermediate Courts. In some states there are intermediate
superior courts which have original jurisdiction in a few cases,
but, in the main, appellate jurisdiction of cases removed for
review from the county or district courts. These courts are
usually composed of three judges and are known as superior,
circuit, or district appellate courts. In some instances their
decisions finally determine the rights of the parties, but as a
general rule they may be reviewed by a higher court.

Supreme Courts. The highest court in most states is known
as the supreme court. It consists of five to nine members.
The jurisdiction of a supreme court is ordinarily appellate,
although in a few instances it is original. In some states the
supreme court is required to render an opinion in respect to
certain questions which may be referred to it by the legisla-
ture or the chief executive of the state. The decision of the
supreme court is final in all cases not involving rights and
immunities under the Federal Constitution, laws, and treaties.
It is final authority on questions involving a violation of the
state constitution. A decision of a state supreme court, in-
volving rights and immunities under the Federal Constitution,
laws, and treaties, is reviewable by the Supreme Court of the

United States.
QUESTIONS

1. F. H. Woods alleged that he suffered injuries as the result of an
assault upon his person by S. W. Wilkins. He sought by an action in a
court of Oklahoma County, Oklahoma, to recover from Wilkins the sum
of $5,000 as damages. Should such an action properly be brought in a
court of original jurisdiction or in a court of appellate jurisdiction?

2. If your right to property is based upon the judgment of the
court, would it make any difference whether the judgment is obtained
in a court not of rccord or a court of record?

3. The Superior Court of Buffalo by a statute was granted juris-
diction to determine cases involving interests in land located within the
limits of the city of Buffalo, New York. The city of Buffalo brought
an action in the foregoing court to acquire for park purposes and to
determine the amount due for the land of Miles Wanon, which was
gituated in West Scneca, New York. The action was dismissed by the
court. Was the dismissal proper?

4, The X Court has original jurisdiction of a few cases and super-
vision over the Y and Z Courts. The latter courts have original jurisdic-
tion of some cases and supervision over several other courts. Are Y and
Z Courts superior or inferior courts at common law?
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5. The state of Virginia issued certain bonds under a statute which
providea that the bonds were receivable for all taxes. Thereafter a
statute was passed prohibiting the receipt of such bonds for taxes.
A. A. McCullough brought an action against the state, contending that
the second statute impaired the obligation of contract and violated a
provision of the Federal Constitution. The Supreme Court of Virginia
upheld the validity of the second statute. Did such a decision con-
clusively settle the question? o

6. Metz has a claim arising out of breach of contract against
Taggart for $800. He brings action against the latter in a court pre-
sided over by a justice of the peace. Is Metz cntitled to judgment?

7. Jensen throws a brick through the glass front of Larimore’s
store. The latter wishes to bring action against him for damages. Who
will present the merits of his case in court?

8. Baines contends that the sheriff enters cases upon the calendar
of the court and keeps accurate record of the proceedings in each trial.
Halligan contends that these duties are performed by the constable. Do
you agree with Baines or Halligan?

9. E. A. Green, H. W. Voight, N. M. Christianson, and F. V. Wood-
worth, taxpayers of the state of North Dakota, brought an action
against Governor Lynn Frazier, Attorney General William Langer, and
others to enjoin the enforcement of certain state legislation. The state
court held that the legislation did not violate the constitution of North
Dakota. Was this decision reviewable by the Supreme Court of the
United States?

10. Manning contends that everyone has a right to serve on the
jury. Mears denies his contention and declares that the state requires
all persons to serve on the jury at one time or another. Do you agree
with either Manning or Mears?

11. Astor imports some furniture which he claims is over one hun-
dred years old and is therefore free from import duties. The customs
officials refuse to classify the articles as antiques and accordingly im-
pose a rate for things of that kind not within the class of antiques. Is
Astor entitled to take the controversy to the Court of Claims?

12. Henderson made a claim against the government for a pension.
The claim was denied, and he petitioned the Court of Claims for redress.
Does this court have the authority to give a judgment in respect to such
a matter?

13. Boniface, who lives in Kentucky, owes $10,000 to Cass, who
lives in Tennessee. Is Cass entitled to bring action against Boniface
for this amount (a) in Kentucky? (b) in a Federal court?

14. The Missouri River, forming part of the boundary line between
Kansas and Missouri, suddenly changes its course and runs in a new
channel several miles west of its old bed. The state of Missouri claims
all of the land between the old and the new beds of the river. May this
controversy be tricd in the first instance by the Supreme Court of the
United States?
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Part IV—Bringing an Action

The Summons. An action at law is commenced by the
complaining party causing the party against whom the com-
plaint is made to be notified of the nature of the claim and
the fact that he should appear to answer the demand. Formal
notice of this nature is known as a summons or a process
and is ordinarily issued by the clerk of the court. It should
contain the name of the one who makes the complaint and of
the party against whom it is made; the nature of the claim
and, if for money, the amount of the demand; and the time
and place for appearance and defense.

“The primary purpose of summons and its service is to
give notice to defendant of the pendency of an action against
him so that he may have an opportunity to be heard on the

claim made against him.” (Mattice v. Babcock, 52 Ida. 653,
20 P. [2d] 207)

It is important that the summons be served properly. No
binding decree or judgment can be made by any court unless
the defendant has been given the opportunity to defend the
claim. When the action is brought against a thing or object
which is within the jurisdiction of the court, it is known as a
proceeding in rem, and actual personal notice is unnecessary.
The summons may be made by publication, for the owner is
presumed to watch his property and things pertaining thereto,
regardless of his whereabouts. If, on the other hand, the ac-
tion is in personam, or, in other words, is to fix some liability
upon the person of the defendant, notice of the action must
be served personally within the jurisdiction of the court. For
example, when the owner of property located in one state
resides in another, notice of an action to attach the property
is valid if made by general proclamation, but an action for a
judgment against him on a debt requires personal notice while
he is within the jurisdiction of the court.

The method of giving personal notice varies in the differ-
ent states. It may be that only a designated officer can serve
the summons, or it may be permissible for the plaintiff, his
attorney, or some other person to give notice of the action.

1 Pennoyer V. Neff, 95 U. S. 714, 24 L. Ed. b566.
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It may be required that the summons be actually delivered or
merely left with any person found at the residence of the de-
fendant. The manner of serving notice varies not only in the
different states, but also within a given state, depending upon
the nature of the cause of action. In any case, however, it is
necessary to comply strictly with the terms of the statute.

Actions. At early common law an action was instituted
by obtaining an original writ issued by the chancellor. There
were a limited number of writs in set forms, and the peti-
tioner was required to select the right writ, or redress would
be denied, irrespective of the merits of his claim. The reme-
dies afforded by these writs are known as actions and are
divided into three classes—7eal, mizxed, and personal actions.

“Common-law actions were divided into real, personal,
and mixed.” (Mathews v. Sniggs, 75 Okla. 108, 182 P. 703)

Real actions are for the purpose of recovering real prop-
erty. They consist of complicated and technical writs, such
as the writ of dower, and the writ of entry. These actions
are rarely used today, being supplanted generally by the action
of ejectment which is less technical.

Mixed actions are for the purpose of recovering real prop-
erty and damages for injury to the premises and for its deten-
tion. The most important writ of this class is the action of
ejectment, which, as previously noted, has largely replaced
the real actions used in early times. Ejectment was originally
an action to give damages to a tenant who had been wrong-
fully ousted. Later equity recognized that this did not give
adequate compensation and decreed that the tenant should be
again placed in possession. Later, by alleging a fictitious lease
and ouster, this action developed into an action for trying title
to land.

Personal actions are for the purpose of recovering money
or specific personal property. These actions are known as
actions ex delicto and actions ex contractu. The lattemconsist
of writs of debt, covenant, assumpsit, and detinue. The action
of debt is one of the oldest common-law actions. It is used to
recover a specific sum of money that is due and payable, aris-
ing from an implied or express agreement. The action of
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covenant is another action known to early common law. It is
used to recover a definite sum due on a sealed instrument or
damages for a breach of an agreement under seal. The action
of general assumpsit is of later origin; it is used to recover
damages for the failure to perform a promise, or a sum due
on a promise, which is implied from the circumstance of a
particular case. The action of special assumpsit is to recover
damages for breach of an express agreement or a sum due
on an express promise. The action of detinue is to recover
possession of personal property which is lawfully taken, but
unlawfully withheld, and damages due to injury caused by its
detention.

An action by a principal against its agent to recover a
balance due on account is a personal action. (Southern
Union Life Ins. Co. v. Godcheaux, 15 La. A. 540, 132 S. 376)

Actions ex delicto are based upon violations of obligations
imposed by law and not obligations imposed by consent. They
consist of writs of trespass, trespass on the case, trover, and
replevin. The action of replevin is to recover possession of
personal property unlawfully taken and unlawfully detained.
This action is generally governed by statute and is now used
when detinue was formerly applicable. The action of trover
is to recover the value of personal property which has been
converted by another. The action of trespass is to recover
damages for injuries to the plaintiff’s person, real or personal
property, or other rights, resulting from direct force or vio-
lence. The action of trespass on the case, or, as commonly
called, the action of case, is used in cases which usually involve
negligence. It was designed to allow recovery for indirect
injuries which were not covered by the action of trespass or
by other writs.

In the code states, the common-law forms of actions have
been replaced by one action known as a civil action. This
does away with the necessity of selecting the correct writ
in orde® to obtain redress. Thus it has been stated: “The
common-law rule is that, if the plaintiff declares in trespass
quare clausum where the action should be case, he will be
nonsuited at the trial; but under our system, if the facts
alleged and proved are such as would have entitled the plain-



part 4] BRINGING AN ACTION 31

tiff to relief under any of the recognized forms of action at
common law, they are sufficient as the basis of relief, what-
ever it may be.” 2

Pleadings. The parties to an action must reduce their con-
troversy to proper issues before a trial may be obtained. This
procedure to eliminate immaterial matters is known as the
pleadings and consists of the formal allegations of the par-
ties in respect to the merits of their claims. The purpose
of the pleadings is not only to save time but particularly to
inform the court as to the exact nature of the controversy.
The pleadings or allegations alternate, each party being re-
quired to frame his response so as finally to reduce every-
thing to definite issues. This purpose is accomplished by the
allegations meeting those preceding, until finally there is an
issue of law or of fact.

“The principal purpose of written ‘pleadings’ is to frame

and present the issues to be tried.” (Tate v. Rose, 35 Utah
229, 99 P. 1003)

Each step in the process of narrowing down the field of
the controversy is called a pleading, although in a strict sense
the term is used to mean an allegation of the defendant of
a particular nature. To a certain point each of these suc-
cessive allegations has a name by which it may be distin-
guished. The first allegation, which is made by the plaintiff,
is called a narration, declaration, or count.* The response of
the defendant is called a plea. The plaintiff now enters a
replication, to which the defendant makes a rejoinder. If no
issue is raised at this point, the plaintiff counters with a sur-
rejoinder. If another allegation is required of the defendant,
it is known as a rebutter, to which, if necessary, the plaintiff
replies with an allegation known as a surrebutter. Ordinarily
an issue is raised not later than the rejoinder.

Nature of the Responses. When the defendant responds
to the declaration with a statement of his claim, he may elect

* Rogers v. Duhart, 97 Calif. 500, 32 P. 570.

3 In equity procedure, this is known as a bill of complaint to which
the defendant is entitled to demur, or make a general or special answer,
the latter being known as a plea. The plaintiff may take exceptions to
the answer by replication. In some instances the defendant may respond
to the bill of complaint with a cross bill, which is similar to an answer.
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to use one or more defenses; namely, (1) a dilatory plea,
(2) a demurrer, or (3) a peremptory plea. In subsequent
responses by him or by the plaintiff, a demurrer or a peremp-
tory plea may be used. The use of these defenses, out of the
order enumerated, is a bar to the use of any preceding it.

Dilatory Plea. A dilatory plea is a defense consisting of
an allegation of some fact which, although not pertaining to
the merits of the controversy, precludes a continuance of the
case. To illustrate, the defendant may show that the summons
was improperly served, and therefore the court does not have
jurisdiction; or he may show other facts which will abate or
suspend the action.*

“‘Dilatory pleas embrace all those defenses which only
delay or defeat the present suit or action, leaving the cause

of action unsettled.”” (Carmichael v. Page [Tex. Civ. A.], 32
S. W. [2d] 674)

Demurrer. This is a response which admits the allegations
of fact made by the opposing party, but raises the question
whether they make out a cause of action. In other words, a
demurrer asserts that the facts as alleged are not sufficient to
show any liability on the part of the one entering the de-
murrer. A demurrer raises a question of law which is decided
by the judge. If a demurrer entered by the defendant is sus-
tained, the defendant wins, because the plaintiff has failed to
state a cause of action. If the demurrer is overruled, the plain-
tiff will win at common law, but under the rules of modern
practice the defendant is usually allowed to plead.

When there are several defendants, one against whom

no cause of action is shown may demur. (Kramer v. Barth,
79 Misc. Rep. 80, 139 N. Y. S. 341)

Peremptory Plea. This is a defense which goes to the mer-
its of the controversy. It may be in the form of a traverse or
a confession and avoidance. A traverse is a plea which specifi-
cally or generally denies the fact or facts alleged, as when it
is claimed that an agreement was made, and the execution of
the agreement is denied by the other. This raises a question
of fact which is usually decided by the jury but may be

4 Mahoney v. Loan Association, 70 F. 516.
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decided by the judge upon agreement.* A confession and
avoidance is a plea which admits the facts stated but alleges
additional facts which show no liability, as when one claims
that an agreement was made, and the other admits it but
claims that his assent was procured by the use of violence.
A confession and avoidance does not raise a question of either
law or fact. Its effect is to compel the other party to respond
to the allegations in the form of a demurrer, a traverse, or a
confession and avoidance,

The Trial Docket. After the pleadings have culminated in
an issue, the clerk of the court places the case on a list or
calendar of actions which are ready for trial during the next
term of court. This list or calendar is commonly referred to
as the trial calendar, the docket, or the trial docket. The clerk
enters the cases on this record in order of the date when the
parties join in the issue. His entry gives the title of the case,
the nature of the action, the names of the counsel of the par-
ties, and the date of joining issue.

At the succeeding session of the court the docket is pre-
sented to the judge, and the cases are called for trial in the
order of their appearance on the list. It is not imperative,
however, that the cases be tried in the regular order, and it
is not an infrequent occurrence for cases to be tried at other
times. When a case is reached on the docket, it must be dis-
posed of in one of several ways, namely, by dismissal, by post-
ponement, by default, or by trial.

A case is disposed of by dismissal when it is sent out of
court for some reason without a trial of the issues. To illus-
trate, a case is recorded as dismissed when the complaining
party repudiates the demands made in his declaration.® A
dismissal is ordinarily a bar to further action, except in some
cases when permission to withdraw is given, as when the dis-
missal is entered of record as without prejudice.

The postponement of a case is known as a continuance,
of which an entry is made in the records. The trial of an

5 In equity the facts are decided by the judge, or by an officer known
as the master in chancery, examiner, commissioner, or auditor, who
after hearing the testimony reports the facts to the judge.

6 Lindsay V. Allen, 112 Tenn. 637, 82 S. W. 171.
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action may be adjourned from one day to a later day of the
same term, or from one term to the next or a succeeding term.
A continuance may be obtained ordinarily by agreement of
the parties, or by either for good cause, such as the inability
of counsel to be present or the inability to obtain the presence
of a material witness.

A case is terminated by default when the defendant who
has been duly and properly notified fails to appear. Here the
plaintiff wins without a trial of the issues or merits of the
claim, as the defendant does in the case of a dismissal. A
judgment in favor of the complaining party is entered as a
judgment by default.

QUESTIONS

1. L. E. Everett brought an action in Edgecomb County, North
Carolina, against Austin Bros. to recover damages for personal injuries.
The defendants were nonresidents, and no process was served on them
while they were in the state. Everett published notice of the action in
the newspapers. Subsequently it was contended that the judgment ob-
tained by Everett was not valid. Do you agree with this contention?

2. Teifel Bros. & Winn brought an action in Parmer County, Texas,
against Thomas Maxwell. They alleged that Maxwell had lawfully
obtained possession of certain cattle belonging to them, but that he
unlawfully detained the cattle. Were the plaintiffs entitled at common
law to bring an action of replevin or an action of detinue to recover
possession of the cattle?

3. The formal allegations of the parties to an action for damages,
arising out of a breach of contract, have reduced the controversy to an
issue. Will the case now be tried immediately?

4. Pannell is suing Rueman for damages arising out of breach of
contract. Rueman has been properly notified to appear in court and
answer the demand. Is the case now ready for trial?

5. A proceeding in bankruptey is brought by Seltz against Conroy
in a state court. The latter responds to the plaintiff’'s statement of
claim by showing that the action should properly have been brought in
a Federal court. What is the nature of the defendant’s response?

6. Reese brings an action for damages against Sennett alleging
that the latter promised to make him a gift of a radio but failed to per-
form. Sennett admits the allegation but contends that he is not liable
on a gratuitous promise. Is Sennett’s response a demurrer or a peremp-
tory plea?

7. Martinet brings an action for damages against Loesch. He al-
leges that the latter struck him with his fist. Loesch replies by stating
that he was merely acting in self-defense. Is the defendant’s plea in
the form of a confession and avoidance or of a traverse?
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Part V—The Trial of the Issues

Selecting the Jury. When a case is disposed of by trial,
the procedure varies according to the nature of the issue be-
fore the court. If the issue is one of law, as when one party
enters a demurrer to the allegation of the other, it is decided
by the judge. If the issue is one of fact, its determination
rests in the hands of the jury, except when by agreement the
parties waive the intervention of that body and ask a finding
of fact by the judge.

The persons forming the membership of a jury for a par-
ticular case are selected from the panel of qualified persons
who have been summoned to appear. If there has been any
fraud or other irregularity in selecting or summoning the
panel, counsel for either the plaintiff or the defendant has
the right to take an exception to the whole panel. This is
sometimes known as a challenge to the panel, but more com-
monly as a challenge to the array.

“A challenge to the array goes to illegality in drawing,
selecting, or impaneling the petit jury and cannot be predi-
cated on the disqualification of its individual members.”
(Lake v. State, 100 Fla. 386, 129 S. 833)

If no objection is made to the panel as a whole, then the
required number of persons, ordinarily twelve, are selected
from the panel by examination under the supervision of the
court. Questions are asked of each in turn to ascertain
whether he is incompetent or undesirable to serve on the jury
for the particular case. Objections to an individual juror are
known as challenges to the polls, as distinguished from chal-
lenges to the panel or array. A challenge of this kind may
take the form of a peremptory challenge or a challenge for
cause. The former consists of an objection to an individual
serving on the jury which, in some cases, is valid without any
reason being assigned. Such challenges are usually limited to
a small number. A challenge for cause is one for which a rea-
son for disqualification is assigned. If a prospective juror has
an interest in the outcome of the case or is in some way biased
or prejudiced in favor or against one of the parties, his com-
petency may be questioned. It is highly important in the ad-









































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































